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WHEREAS, Plaintiffs UNITED STATES OF AMERICA, on behalf of the United States 

Environmental Protection Agency (“EPA”), and the NORTH COAST UNIFIED AIR QUALITY 

MANAGEMENT DISTRICT (“District”), have filed a Complaint concurrently with this Consent 

Decree, alleging that Defendant BLUE LAKE POWER, LLC (“Blue Lake”) violated and/or 

continues to violate the Clean Air Act (“CAA” or the “Act”), 42 U.S.C. § 7401 et seq., including 

the California State Implementation Plan (“SIP”) authorized by Section 110(a) of the Act, 42 

U.S.C. § 7410 et seq., through violations of authority to construct (“ATC”) permits, and 

conditions therein, issued by the District related to Blue Lake’s ownership and operation of a 

biomass fueled electric generating facility in the City of Blue Lake (the “Facility”); 

WHEREAS, the Complaint seeks injunctive relief and the assessment of civil penalties 

for alleged violations of the Clean Air Act and rules promulgated under the California SIP, 

related to its ownership and operation of the Facility;  

WHEREAS, EPA issued a notice of violation (“NOV”) to Blue Lake with respect to such 

allegations on March 3, 2014; 

WHEREAS, Blue Lake denies the violations alleged in the Complaint and the NOV and 

does not admit to any liability arising out of the transactions or occurrences alleged in the 

Complaint or the NOV;  

WHEREAS, notwithstanding any provisions of this Consent Decree related to the 

payment of a civil penalty, the United States, the District, and Blue Lake (the “Parties”) agree 

that Blue Lake has not admitted, and the United States and the District have not proven to the 

Court, the existence of any of the alleged violations; 

WHEREAS, the United States reviewed Financial Information and determined Blue Lake 

has a limited ability to pay a civil penalty in this matter; 

WHEREAS, the Parties recognize, and the Court by entering this Consent Decree finds, 

that this Consent Decree has been negotiated by the Parties in good faith and will avoid litigation 

among the Parties and that this Consent Decree is reasonable and in the public interest; and 
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NOW, THEREFORE, before the taking of any testimony, without the adjudication or 

admission of any issue of fact or law except as provided in Section I, and with the consent of the 

Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows: 

I. JURISDICTION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action, pursuant to 

28 U.S.C. §§ 1331, 1345, 1355, 1367, and Section 113(b) of the Act, 42 U.S.C. § 7413(b), and 

over the Parties.  Venue lies in this District pursuant to Section 113(b) of the Act, 42 U.S.C. § 

7413(b), and 28 U.S.C. §§ 1391(b) and (c) and 1395(a), because the violations alleged in the 

Complaint are alleged to have occurred in, and Blue Lake resides in and conducts business in, 

this judicial district.  For purposes of this Decree, or any action to enforce this Decree, Blue Lake 

consents to the Court’s jurisdiction over this Decree and any such action and over Blue Lake and 

consents to venue in this judicial district. 

2. For purposes of this Consent Decree, Blue Lake agrees that the Complaint states 

claims upon which relief may be granted pursuant to Section(s) 113(a)(1)(C) and 113(b)(1) of 

the Act, 42 U.S.C. §§ 7413(a)(1)(C) and 7413(b)(1). 

II. APPLICABILITY 

3. The obligations of this Consent Decree apply to and are binding upon the United 

States and the District, and upon Blue Lake and any successors, assigns, or other entities or 

persons otherwise bound by law.  

4. No transfer of ownership or operation of the Facility, whether in compliance with 

the procedures of this Paragraph or otherwise, shall relieve Blue Lake of its obligation to ensure 

that the terms of the Decree are implemented, unless (1) the transferee agrees to undertake the 

obligations required by Section V of this Decree and to be substituted for Blue Lake as a Party 

under the Decree and thus be bound by the terms thereof, and (2) the United States and the 

District consent to relieve Blue Lake of its obligations.  The United States and the District may 

refuse to approve the substitution of the transferee for Blue Lake if Plaintiffs determine that the 

proposed transferee does not possess the requisite technical abilities or financial means.  The 

decision to refuse to approve the substitution of the transferee for Blue Lake shall not be subject 
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to judicial review.  If the United States and the District approve such a substitution, it shall 

constitute a material change to this Decree within the meaning of Paragraph 97.  At least 30 Days 

prior to such transfer, Blue Lake shall provide a copy of this Consent Decree to the proposed 

transferee and shall simultaneously provide written notice of the prospective transfer, together 

with a copy of the proposed written agreement, to EPA Region IX, the United States Attorney 

for the Northern District of California, the District, and the United States Department of Justice, 

in accordance with Section XVI of this Decree (Notices).  Any attempt to transfer ownership or 

operation of the Facility without complying with this Paragraph constitutes a violation of this 

Decree. 

5. Blue Lake shall provide a copy of this Consent Decree to all officers, employees, 

and agents whose duties might reasonably include compliance with any provision of this Decree, 

as well as to the contractor retained to perform the Boiler Engineering Study described in 

Paragraph 13 of this Consent Decree.  Blue Lake shall condition that contract upon performance 

of the work in conformity with Paragraph 13 of this Consent Decree. 

6. In any action to enforce this Consent Decree, Blue Lake shall not raise as a 

defense the failure by any of its officers, directors, employees, agents, or contractors to take any 

actions necessary to comply with the provisions of this Consent Decree. 

III. DEFINITIONS 

7. Terms used in this Consent Decree that are defined in the Act or in regulations 

promulgated pursuant to the Act shall have the meanings assigned to them in the Act or such 

regulations, unless otherwise provided in this Decree.  Whenever the terms set forth below are 

used in this Consent Decree, the following definitions shall apply: 

a. “Ammonia Slip” shall mean the amount of unreacted ammonia contained 

in emissions from the Main Stack when the SNCR system is operating as measured in parts per 

million.  Ammonia Slip shall be calculated by subtracting Baseline Ammonia from Stack 

Ammonia; 

b. “Baseline Ammonia” shall mean the average (arithmetic mean) of the 

ammonia in emissions from the Main Stack, as initially measured pursuant to Paragraph 30 prior 
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to installation of the SNCR when urea is not being injected into the Boiler.  After installation of 

the SNCR, Baseline Ammonia may be reconfirmed or reestablished periodically subject to EPA 

approval, after consultation with the District; 

c. “Blue Lake” shall mean Defendant Blue Lake Power, LLC;  

d. “Boiler” shall mean the Zurn boiler used at the Facility to produce energy; 

e. “Block Average” shall mean, for purposes of meeting an Emission Rate in 

pounds per million British Thermal Units (lbs/MMBtu) set forth in this Consent Decree, the rate 

of emission of CO or NOx from the Main Stack expressed as lbs/MMBtu, and calculated in 

accordance with the following procedure: first, sum the total pounds of the Pollutant in question 

emitted from the Main Stack during the period covered by the Block Average Emission Rate, for 

instance a 24-hour period, as measured pursuant to Section V; second, sum the total MMBtu 

burned during the same period.  A Block Average shall only be calculated once and will not 

include any operating hours from the previous Block Average.  For purposes of compliance with 

the 24-hour Block Average Emission Rate set forth in Paragraph 19 during periods of Startup 

and Shutdown, the Block Average may include periods that do not include Startup and Shutdown 

as necessary to complete the requisite averaging period.  For instance, if a startup only lasts 8 

hours, then the emissions from the next 16 hours of operation will also be included in the Block 

Average to complete the 24 hour averaging period;  

f. “CD Emissions Reductions” shall mean any emissions reductions that 

result from any projects, controls, or any other actions utilized to comply with this Consent 

Decree; 

g. “CEMS” or “Continuous Emission Monitoring System,” shall mean, for 

obligations involving the monitoring of NOx and CO under this Consent Decree, the total 

equipment and software required to sample and condition (if applicable), to analyze, and to 

provide a record of NOx and CO Emission Rates, and the raw data necessary to support the 

reported Emission Rates, and that have been installed and calibrated in accordance with 40 

C.F.R. § 60.13 and 40 C.F.R. Part 60, Appendix B and Appendix F; 
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h. “CO” shall mean carbon monoxide, measured in accordance with the 

provisions of this Consent Decree;  

i. “Complaint” shall mean the complaint filed by the United States and the 

District in this action; 

j. “Consent Decree” or “Decree” shall mean this consent decree; 

k. “Continuously Operate” or “Continuous Operation” means that when a 

pollution control technology or combustion control is required to be continuously used at a unit 

pursuant to this Consent Decree, it shall be operated at all times such unit is in operation (except 

as otherwise provided by Section X (Force Majeure)), consistent with the technological 

limitations, manufacturers’ specifications, good engineering and maintenance practices, and 

good air pollution control practices for minimizing emissions (as defined in 40 C.F.R. § 

60.11(d)) for such equipment and the unit. 

l. “Day” shall mean a calendar day unless expressly stated to be a business 

day.  In computing any period of time under this Consent Decree, where the last day would fall 

on a Saturday, Sunday, federal, or state holiday, the period shall run until the close of business of 

the next business day; 

m.  “Demonstration Period” shall mean the twelve (12) month period 

following twelve (12) months after EPA’s approval of the Boiler Engineering Study Report as 

set forth in Paragraph 20; 

n. “District” shall mean the North Coast Unified Air Quality Management 

District; 

o. “Emission Rate” for a given Pollutant means the number of pounds of that 

Pollutant emitted per million British thermal units of heat input (lb/MMBtu), measured in 

accordance with the provisions of this Consent Decree; 

p. “Effective Date” shall have the definition provided in Section XVII;  

q. “EPA” shall mean the United States Environmental Protection Agency 

and any of its successor departments or agencies; 
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r.  “ESP” shall mean the electrostatic precipitator currently used on the Main 

Stack to control particulate matter emissions from the Boiler; 

s. “Facility” shall mean the biomass fueled electric generating facility owned 

by Blue Lake and located at 200 Taylor Way, Blue Lake, California, together with all that 

property more particularly described as Parcel 1 and Parcel 2 on that ALTA/ACSM Land Title 

Survey as depicted in Exhibit 1; 

t. “Financial Information” shall mean balance sheets, tax returns, financial 

statements, cash flow statements, projections, and all other financial information whether 

provided orally or in writing that Blue Lake made available to the United States prior to the Date 

of Lodging of this Consent Decree; 

u. “Good Air Pollution Control Practices” shall mean operating practices that 

comply with the standard set forth in 40 C.F.R. § 60.11(d) and manufacturer specifications and 

recommendations; 

v.  “Main Stack” shall mean the stack on the Boiler at the Facility where 

gases are released to the atmosphere post combustion of fuel; 

w. “NH3” shall mean ammonia, as determined in accordance with the 

provisions of this Consent Decree; 

x. “NOx” means oxides of nitrogen, measured in accordance with the 

provisions of this Consent Decree; 

y. “OFA” or “Over-Fire Air” means a gas conveyance system consisting of 

an induction fan(s), ductwork, injection ports & nozzles, sensors and digital controls used for the 

purpose of enhancing the combustion of gaseous fuel at a location above the primary combustion 

zone; 

z. “Operating Hour” shall mean any hour during which any material has 

been burned in the Boiler; 

aa. “Operating Day” shall mean any day during which any material has been 

burned in the Boiler; 
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bb.  “Paragraph” shall mean a portion of this Decree identified by an Arabic 

numeral; 

cc. “Parties” shall mean the United States, the District, and Blue Lake; 

dd. “PM10” shall mean particulates of less than 10 microns in diameter, as 

measured in accordance with the provisions of this Consent Decree; 

ee. “Pollutant” shall mean NOx, CO, NH3, and PM10; 

ff. “Rolling Average” shall mean, for purposes of complying with an 

Emission Rate in pounds per million per BTU (lb/MMBtu) set forth in this Consent Decree, the 

rate of emission of NOx, CO, or PM10 from the Main Stack, respectively, expressed as 

lb/MMBtu, and calculated in accordance with the following procedure: first, sum the total 

pounds of the Pollutant in question emitted from the Main Stack during the last Operating Hour 

or Day, depending upon the period of compliance set forth for the applicable Emission Rate, and 

the previous hours or days of operation to make the full length of the rolling average period (for 

instance, if it is an 8-hour rolling average, then add the pounds of Pollutant emitted for the last 7 

Operating Hours to the pounds calculated for the most recent hour); second, sum the total 

MMBtu burned in the Boiler during the same Operating Hour or Day, depending upon the period 

of compliance set forth for the applicable Emission Rate, and the previous number of Operating 

Hours or Operating Days to make the full length of the Rolling Average period; and third, divide 

the total number of pounds emitted from the Main Stack during the period in question by the 

total MMBtu burned during the same period.  A new Rolling Average Emission Rate shall be 

calculated for each new Operating Hour or Operating Day; 

gg. “Section” shall mean a portion of this Decree identified by a roman 

numeral; 

hh. “Shutdown” shall mean the period beginning with curtailment of fuel feed 

and concluding when the recorded Main Stack temperature reaches 150°F and remains so for at 

least one hour; 
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ii. “SNCR” or “Selective Non-Catalytic Reduction” means a pollution 

control device for the reduction of NOx emissions through the use of selective non-catalytic 

reduction technology that utilizes ammonia or urea injection into the boiler; 

jj. “Stack Ammonia” shall mean the concentration of ammonia in emissions 

from the Main Stack as determined by source testing after the SNCR is installed and operational; 

kk. “Startup” shall mean the period beginning with the introduction of fuel to 

the Boiler following a period in which the Boiler is not in operation, and concluding when the 

Boiler has reached a normal operating temperature (as specified by the manufacturer); 

ll. “State” shall mean the State of California; 

mm. “United States” shall mean the United States of America, acting on behalf 

of EPA. 

IV. CIVIL PENALTY 

8. Within 30 Days after the Effective Date of this Consent Decree, Blue Lake shall 

pay the sum of $ 5,000 as a civil penalty, together with interest accruing from the date on which 

the Consent Decree is lodged with the Court, at the rate specified in 28 U.S.C. § 1961 as of the 

date of lodging.  Blue Lake shall pay 50 percent of the total civil penalty to the United States and 

50 percent of the total civil penalty to the District. 

9. Blue Lake shall pay the portion of the civil penalty due to the United States by 

FedWire Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice in accordance 

with written instructions to be provided to Blue Lake, following entry of the Consent Decree, by 

the Financial Litigation Unit of the U.S. Attorney’s Office for the Northern District of California, 

450 Golden Gate Ave., 11th Fl., San Francisco, California 94102.  At the time of payment, Blue 

Lake shall send a copy of the EFT authorization form and the EFT transaction record, together 

with a transmittal letter, which shall state that the payment is for the civil penalty owed pursuant 

to the Consent Decree in United States v. Blue Lake Power, LLC, and shall reference the civil 

action number and DOJ case number 90-5-2-1-11038, to the United States in accordance with 

Section XVI of this Decree (Notices); by email to cinwd_acctsreceivable@epa.gov; or by mail 

to: 
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EPA Cincinnati Finance Office 
26 Martin Luther King Drive 
Cincinnati, Ohio 45268. 
 

10. Blue Lake shall pay the portion of the civil penalty due to the District by check 

made out to North Coast Unified Air Quality Management District, with “Blue Lake Power, 

Consent Decree” in the memorandum line. Payment shall be delivered to Air Pollution Control 

Officer, North Coast Unified Air Quality Management District, 707 L. St., Eureka, CA 95501. 

11. Blue Lake shall not deduct any penalties paid under this Decree pursuant to this 

Section or Section IX (Stipulated Penalties) in calculating its federal, state and local income tax. 

V. COMPLIANCE REQUIREMENTS 

12. Boiler Engineering Study Protocol. Blue Lake has submitted to EPA and the 

District for review and approval pursuant to Paragraph 34 a protocol for the performance of the 

Boiler Engineering Study required by Paragraph 13.  

13. Boiler Engineering Study. No later than ninety (90) Days following the later of 

recommencing operation of the Boiler or EPA’s approval of the protocol described in Paragraph 

12, Blue Lake shall complete the Boiler Engineering Study in accordance with the approved 

Boiler Engineering Study Protocol and submit to EPA and the District for review and approval 

pursuant to Paragraph 34 a report containing the Study’s findings (“Boiler Engineering Study 

Report”).  The Boiler Engineering Study and Report shall include the following information and 

analysis: 

a. Completion of as-built drawings of the Boiler configuration; 

b. Recommendations for improvements to the OFA system and the 

configuration of the SNCR system designed to optimize the reduction of CO and NOx emissions 

to achieve the Emission Rates set forth in Paragraphs 18 and 19; 

c. Assessment of the adequacy of the capacity of the Boiler’s induced draft 

fan; 

d. Testing of injection of air and urea at locations modeled and/or predicted 

to best control CO and NOx emissions and at rates up to the maximum achievable levels to 

enable compliance with the levels identified in Paragraphs 18 and 19; 
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e. Recommendation as to the highest achievable urea injection level for the 

SNCR, based upon the recommended location of injection ports and the urea injection testing, 

while consistently maintaining Ammonia Slip at 20 parts per million (“ppm”) or less by volume, 

corrected to 3% excess oxygen; and 

f. Prediction of best achievable Emission Rates for CO and NOx from the 

Main Stack after installation and Continuous Operation of the optimized and/or improved OFA 

and SNCR systems. 

Control Technologies and Emission Rates 

14. No later than ninety (90) Days following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall have entered into a contract for the purchase of the 

new equipment necessary for the installation of the improved OFA and SNCR systems.  Within 

thirty (30) days of entry into such contract, Blue Lake shall submit to EPA and the District the 

contract and/or documentation evidencing the purchase of such equipment.  

15. No later than twelve (12) months following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall install and Continuously Operate the improved OFA 

and SNCR systems consistent with the parameters set forth in the approved Boiler Engineering 

Study Report and in a manner that optimizes combustion and minimizes NOx and CO emissions 

at all times when the Boiler is in operation. 

16. ESP Optimization.  

a. Blue Lake may only recommence operation of the Boiler after it has 

submitted to EPA and the District the following: 

i. Certification by a Member that all damaged discharge electrodes and 

collecting plates in the ESP have been replaced and that the ESP can 

operate in conformity with Good Air Pollution Control Practices when 

the Facility is operating at 95% of its permitted operational capacity; 

ii. Recommended operating parameters for the ESP that ensure PM10 

emission reductions at all times the Boiler is in operation, including 

both Start Up and Shut Down and steady state operations.  These 
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recommended operating parameters must include the monitoring 

parameters that are recorded from the transformer/rectifier controller 

and the rapper control panel; and 

iii. Confirmation that Blue Lake’s employees have been trained in proper 

operation of the ESP in accordance with the recommended operating 

parameters. 

b. Blue Lake shall operate the ESP in accordance with the recommended 

operating parameters submitted to EPA and the District pursuant to Paragraph 16.a.ii at all times 

until final approval of the ESP optimization plan referred to in Paragraph 16.d. 

c. Within fourteen (14) Days of recommencing operation of the Boiler, a 

consultant qualified in ESP operation shall conduct a full technical evaluation of the Facility’s 

ESP, including testing of rappers, to confirm that the ESP is operating in accordance with Good 

Air Pollution Control Practices when the Facility is operating at 95% of its permitted operational 

capacity. The engineer shall provide a full report of the evaluation, including any identified 

deficiencies and recommended repairs or actions, to Blue Lake, EPA, and the District within 

thirty (30) Days of the evaluation.  Blue Lake shall take all steps recommended by the report 

within 30 Days of receiving the report, unless otherwise approved by EPA in consultation with 

the District. 

d. Within sixty (60) Days of recommencing operation of the Boiler, Blue 

Lake shall submit to EPA and the District for review and approval pursuant to Paragraph 34 an 

ESP optimization plan, which analyzes and recommends operating parameters for the ESP that 

ensure PM10 emission reductions at all times, including Start Up and Shut Down, that the Boiler 

is in operation sufficient to meet the Emission Rates set forth in Paragraphs 18 and 19.  The ESP 

optimization plan shall comply with the monitoring requirements contained at 40 C.F.R. § 64.3 

(compliance assurance monitoring).    

17. At all times, including periods of Startup and Shutdown, Defendant shall, to the 

extent practicable, maintain and operate the Boiler, including associated air pollution control 
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equipment, in a manner consistent with Good Air Pollution Control Practices for minimizing 

emissions.  

18. No later than twelve (12) months following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall achieve and maintain emissions from the Main Stack, 

excluding periods of Startup or Shutdown at or below the following Emission Rates: 

a. NOx emissions of 0.12 lb/MMBtu on a 24-hour Rolling Average basis and 

0.10 lb/MMBtu on an annual Rolling Average Basis; 

b. CO emissions of 0.40 lb/MMBtu on a 24-hour Rolling Average basis; and 

c. PM10 emissions of 0.02 lb/MMBtu on a 3-hour average basis as required 

to be measured in Paragraph 33. 

19. No later than twelve (12) months following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall achieve and maintain emissions from the Main Stack 

during periods of Startup or Shutdown at or below the following Emission Rates: 

a. NOx emissions of 0.15 lb/MMBtu on a 24-hour Block Average basis; 

b. CO emissions of 0.50 lb/MMBtu on a 24-hour Block Average basis; and 

c. PM10 emissions of 0.02 lb/MMBtu on a 3-hour average basis as verified 

by operation in compliance with the approved ESP optimization plan. 

20. Petition for Alternative Emission Rate(s). The twelve (12) month period 

beginning twelve (12) months after EPA’s approval of the Boiler Engineering Study Report shall 

comprise the Demonstration Period. During the Demonstration Period, and six (6) months 

thereafter, Blue Lake’s failure to achieve and maintain the Emission Rates set forth in 

Paragraphs 18 and 19 shall not be deemed a violation of this Consent Decree, nor shall Blue 

Lake be responsible for stipulated penalties pursuant to Section IX (Stipulated Penalties).  

However, it shall be deemed a violation, and Blue Lake shall be responsible for stipulated 

penalties, if Blue Lake fails to Continuously Operate the OFA and SNCR systems consistent 

with the parameters set forth in the approved Boiler Engineering Study Report and in a manner 

that optimizes combustion and minimizes NOx, CO, and PM10 emissions.  Additionally, if Blue 

Lake fails to achieve and maintain the PM10 Emission Rates set forth in Paragraphs 18 and 19, it 
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shall also be deemed a violation, and Blue Lake shall be responsible for stipulated penalties, if 

Blue Lake fails to operate the ESP consistent with the approved ESP optimization plan.   

21. At any time within six (6) months after the Demonstration Period described in 

Paragraph 20, Blue Lake may submit a petition to EPA and the District for review and approval 

pursuant to Paragraph 34, for a proposed revision to the NOx, CO, and/or PM10 Emission Rates 

set forth in Paragraphs 18 and 19. In such a petition, Blue Lake must demonstrate that it is 

technically infeasible to achieve one or more of the NOx, CO, and/or PM10 Emissions Rates in 

Paragraphs 18 and/or 19, considering the results of the Boiler Engineering Study and all 

information and data collected during the Demonstration Period. Blue Lake shall propose in such 

a petition the lowest NOx, CO and/or PM10 Emission Rate that it can practicably achieve and 

maintain while maintaining an Ammonia Slip of 20 parts per million (corrected to 3% O2) or 

less. With any such petition, Blue Lake shall include all pertinent information, documents, and 

data that support, or were considered in preparing such alternative Emission Rate, including all 

data collected during the Demonstration Period.  In no event shall the proposed alternative 

Emission Rate be higher than the following:  

a. During periods that do not include Startup and Shutdown: 

i. NOx emissions of 0.15 lb/MMBtu on a 24-hour Rolling Average basis 

and 0.125 lb/MMBtu on an annual Rolling Average basis; 

ii. CO emissions of 0.55 lb/MMBtu on a 24-hour Rolling Average Basis; 

and 

iii. PM10 emissions of 0.03 lb/MMBtu on a 3-hour Average Basis, as 

required to be measured in Paragraph 33. 

b. During periods that include Startup and Shutdown  

i. NOx emissions of 0.175 lb/MMBtu on a 24-hour Block Average basis;  

ii. CO emissions of 0.69 lb/MMBtu on a 24-hour Block Average basis; 

and 
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iii. PM10 emissions of 0.03 lb/MMBtu on a 3-hour Average Basis, as 

verified by operation in compliance with the approved ESP 

Optimization Plan. 

22. Following receipt of a petition submitted to EPA and the District pursuant to 

Paragraph 21, EPA, in consultation with the District, may (a) determine that Blue Lake failed to 

successfully demonstrate that it could not achieve and maintain the applicable Emission Rate, (b) 

approve the proposed alternative Emission Rate(s), or (c) establish a different Emission Rate 

than the one specified in this Decree or proposed by Blue Lake in its petition, based upon EPA’s 

review of the information submitted in the petition, as well as other available and relevant 

information.  In no event shall the approved alternative Emission Rate(s) be higher than the 

applicable Emission Rate(s) listed in Paragraph 21. EPA reserves the right to require Blue Lake 

to perform additional source testing, RATA testing, or other relevant testing before responding to 

Blue Lake’s petition. If EPA determines that Blue Lake has demonstrated that it could not 

maintain compliance with the Emission Rate(s) specified in this Decree and approves one or 

more alternative Emission Rates, such Emission Rate(s) shall be deemed to have replaced the 

relevant NOx, CO and/or PM10 Emission Rate(s) in question during (a) the time during which 

achievement of the Emission Rate(s) was infeasible (including any period of time that occurred 

prior to submittal of the request) and (b) the pendency of EPA and the District’s review of Blue 

Lake’s request.  

23. No later than thirty (30) Days following Blue Lake’s receipt of EPA’s approval of 

one or more alternative Emission Rates, Blue Lake shall achieve and maintain the new Emission 

Rate(s).     

24. In the event that, pursuant to Paragraph 22 above, EPA approves one or more 

alternative Emission Rates to those set forth in Paragraphs 18 and 19, a Notice shall be lodged 

with the Court informing it of the new applicable Emission Rate(s). 

Fugitive Dust Controls and Good Combustion Control Practices 

25. Fuel Management Plan: Blue Lake has submitted to EPA and the District for 

review and approval pursuant to Paragraph 34 a plan for proper management of Boiler fuel 
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(“Fuel Management Plan”).  The Plan shall establish measures for adequate drying of the fuel 

while minimizing fugitive dust from fuel handling sufficient to ensure that no visible dust leaves 

the Facility.  The Plan shall contain, at a minimum, the following measures: (i) standards and 

procedures for ensuring that the fuel is adequately dry prior to burning in the Boiler, including, 

as appropriate and warranted, off-site storage, covering of the fuel piles to shield them from 

moisture, protecting fuels from moisture seepage from the ground, and limiting the amount of 

time that fuel is stored on-site; (ii) identification, purchase (if necessary) and proper operation of 

equipment to ensure that fuel is chipped to an optimal size for burning; (iii) a procedure and 

schedule for routine cleanup and application of water, tarps, or dust suppressants to storage piles, 

processing areas, and other disturbed areas to control fugitive dust to the maximum extent 

practicable; (iv) measures to ensure that truck loading and unloading of fuel materials is 

conducted in a manner that minimizes spillage and fugitive dust; and (v) measures to minimize 

fugitive dust from grinding, chipping, unloading and conveying of fuel, including consideration 

of, as appropriate and warranted, shielding of the operations and/or limiting such operations to 

avoid periods of high wind.   

26. Fugitive Road Dust Plan. Blue Lake has submitted to EPA and the District for 

review and approval pursuant to Paragraph 34 a plan to control fugitive dust from roads at the 

Facility (“Fugitive Road Dust Plan”) sufficient to ensure that no visible dust leaves the Facility.  

The Plan shall contain, at a minimum, the following measures: (i) procedures, application 

intensity, and schedule for application of water and/or non-aqueous dust suppressant to all 

unpaved roads at the Facility; and (ii) procedures and schedule of sweeping and maintenance of 

all paved roads at the Facility.   

27. Ash Handling and Disposal Procedures. As of the Effective Date of this Consent 

Decree or upon recommencing operation of the Boiler, whichever is earlier, all ash shall be 

transported in a wet condition in covered containers or stored in closed containers at all times.  

Ash that will not be used at the Facility shall be disposed of in accordance with all applicable 

rules and regulations. 

Continuous Emission Monitoring Systems and Stack Testing 
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28. As of the Effective Date of this Consent Decree, except during periods of 

breakdowns, repairs, calibration checks, and zero span adjustments, Blue Lake shall maintain 

and operate the CEMS to collect data on NOx and CO emissions from the Main Stack at all times 

the Boiler is in operation in accordance with installation, certification, calibration, and 

maintenance requirements of 40 C.F.R. Part 60, Subpart A, and Appendices B and F.  

29. The CEMS shall be used to demonstrate compliance with the NOx and CO 

Emission Rates set forth in Paragraphs 18 and 19 of this Decree, or as otherwise established 

pursuant to Paragraph 22, and shall monitor and record the applicable Emission Rates in units of 

pounds of Pollutant per million BTU.  

30. Baseline Ammonia Stack Tests. Blue Lake shall conduct the following ammonia 

stack tests on the Main Stack consistent with Test Method BAAQMD ST-1B at conditions 

representing normal operations:  

a. Prior to the installation and operation of the SNCR, Blue Lake shall 

conduct sampling pursuant to section 8 of Test Method BAAQMD ST-1B.  If the results indicate 

any detectable concentrations of ammonia in any of the three test runs, Blue Lake shall conduct 

sampling on two additional days within 60 Days of the date of the initial test; and 

b. After installation and during Continuous Operation of the SNCR during 

months 6 through 9 of the Demonstration Period, when the system is achieving and maintaining 

the NOx limit set forth in Paragraph 18.a (alternatively, if the NOx limit has not been achieved, 

despite Blue Lake operating the SNCR consistent with the approved Boiler Engineering Study 

report, then during a period when NOx emissions reductions have been optimized to the 

maximum extent possible consistent with the approved Boiler Engineering Study report): 

i. Blue Lake shall conduct sampling pursuant to section 8 of Test 

Method BAAQMD ST-1B.   

ii. If the results of these tests indicate the average concentration of 

ammonia for the three test runs to be greater than or equal to 15 ppm, 

correct to 3% O2, Blue Lake shall conduct sampling pursuant to 

section 8 of Test Method BAAQMD ST-1B on two additional Days 
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within 60 Days of the date of the first test conducted in accordance 

with Paragraph 30.b.i; 

c. Ninety (90) Days prior to each set of stack tests, Blue Lake shall submit a 

stack test plan to EPA and the District for review and approval pursuant to Paragraph 34.  If EPA 

has not taken action on the test plan within sixty (60) days of submittal, the plan shall be deemed 

approved pursuant to Paragraph 34.  The results of each ammonia stack test shall be submitted to 

EPA and the District within sixty (60) Days following completion of each test. 

31. Ammonia Slip Calculation. Within thirty (30) Days of completion of the ammonia 

stack tests required by Paragraph 30.b, Blue Lake shall calculate the Ammonia Slip. If the 

Ammonia Slip is above 20 ppm corrected to 3% O2, BLP shall: 

a. Calculate the mass emission rate of ammonia in excess of 20 ppm 

corrected to 3% O2. 

b. Within sixty (60) Days of completion of ammonia stack tests required by 

Paragraph 30.b, Blue Lake shall perform stack tests consistent with the procedures set forth in 

Paragraph 30.b, reducing urea injection by the excess mass emission rate of ammonia (corrected 

to reflect the mass ratio of urea to ammonia) determined under Paragraph 31.a. 

c. Within thirty (30) Days of completion of the tests required by Paragraph 

31.b, Blue Lake shall calculate the Ammonia Slip.  If the Ammonia Slip is above 20ppm 

corrected to 3% O2 and the NOx Emission Rate is below the NOx limit set forth in Paragraph 

19.a, Blue Lake shall repeat the procedure set forth in Paragraphs 31.a and 31.b. 

d. Within thirty (30) Days of completion of additional tests required under 

Paragraph 31.c, Blue Lake shall submit to EPA and the District all test results, the calculated 

Ammonia Slip, and all calculations done pursuant to Paragraph 31.c. 

32. Annual Ammonia Stack Tests. 

a. No later than eighteen (18) months following EPA’s approval of the 

Boiler Engineering Study Report, Blue Lake shall conduct a stack test on the Main Stack to 

determine the Ammonia Slip consistent with Test Method BAAQMD ST-1B, during 

representative operating conditions. The test shall consist of three separate runs performed under 
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representative operating conditions not including periods of startup, shutdown, or malfunction. 

Within fifteen (15) months following EPA’s approval of the Boiler Engineering Study Report, 

Blue Lake shall submit a stack test plan consistent with this Paragraph to EPA and the District 

for review and approval pursuant to Paragraph 34.  If EPA has not taken action on the test plan 

within sixty (60) Days of submittal, the plan shall be deemed approved pursuant to Paragraph 34.  

The results of the ammonia stack test shall be submitted to EPA and the District within ninety 

(90) Days following completion of the test. 

b. On an annual basis, Blue Lake shall conduct ammonia stack testing in 

accordance with the procedures in Paragraph 32.a, including submission of a stack test plan 

ninety (90) days prior to the test and submission of the test results within ninety (90) days 

following completion of the test.  Each test shall be performed no later than thirteen (13) months 

after the previous one.  

33. PM10 Stack Tests.  

a. No later than forty-five (45) Days following Blue Lake’s restart of 

operation of the Boiler, Blue Lake shall conduct a stack test on the Main Stack to determine 

compliance with PM10 Emission Rates in its current Title V Permit.  Blue Lake shall use EPA 

Method 5 or EPA Method 201a (filterable portion only), and each test shall consist of three 

separate runs performed under representative operating conditions not including periods of 

startup, shutdown, or malfunction. The sampling time for each run shall be at least 60 minutes 

and the volume of the sample in each run shall be at least 0.85 dry standard cubic meters (30 dry 

standard cubic feet). Blue Lake shall calculate the PM10 Emission Rate from the stack test results 

in accordance with 40 C.F.R. § 60.8(f).  No later than fifteen (15) Days prior to recommencing 

operation of the Boiler, Blue Lake shall submit a stack test plan consistent with this Paragraph to 

EPA and the District for review and approval pursuant to Paragraph 34.  If EPA has not taken 

action on the test plan within fifteen (15) Days of submittal, the plan shall be deemed approved 

pursuant to Paragraph 34.  The results of the PM10 stack test shall be submitted to EPA and the 

District within sixty (60) Days following completion of the test. 
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b. No later than eighteen (18) months following EPA’s approval of the 

Boiler Engineering Study Report, Blue Lake shall conduct a stack test on the Main Stack to 

determine compliance with PM10 Emission Rates established by this Consent Decree.  Blue Lake 

shall use EPA Method 5 or EPA Method 201a (filterable portion only), and each test shall 

consist of three separate runs performed under representative operating conditions not including 

periods of startup, shutdown, or malfunction. The sampling time for each run shall be at least 60 

minutes and the volume of the sample in each run shall be at least 0.85 dry standard cubic meters 

(30 dry standard cubic feet). Blue Lake shall calculate the PM10 Emission Rate from the stack 

test results in accordance with 40 C.F.R. § 60.8(f).  Within fifteen (15) months following EPA’s 

approval of the Boiler Engineering Study Report, Blue Lake shall submit a stack test plan 

consistent with this Paragraph to EPA and the District for review and approval pursuant to 

Paragraph 34.  If EPA has not taken action on the test plan within sixty (60) Days of submittal, 

the plan shall be deemed approved pursuant to Paragraph 34.  The results of the PM10 stack test 

shall be submitted to EPA and the District within sixty (60) Days following completion of the 

test. 

c. On an annual basis, Blue Lake shall conduct PM10 stack testing in 

accordance with the procedures in Paragraph 33.b, including submission of a stack test plan 

ninety (90) days prior to the test and submission of the test results within ninety (90) days 

following completion of the test.  Each test shall be performed no later than thirteen (13) months 

after the previous one. 

 

Approval of Deliverables 

34. After review of any plan, report, or other item that is required to be submitted 

pursuant to this Consent Decree, EPA, after consultation with the District, shall in writing: a) 

approve the submission; b) approve the submission upon specified conditions; c) approve part of 

the submission and disapprove the remainder; or d) disapprove the submission.   

35. If the submission is approved pursuant to Paragraph 34.a, Blue Lake shall take all 

actions required by the plan, report, or other document, in accordance with the schedules and 

Case 3:16-cv-00961-JD   Document 46-1   Filed 09/22/16   Page 23 of 50



 

 Consent Decree – 3:16-cv-00961 

20 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

requirements of the plan, report, or other document, as approved.  If the submission is 

conditionally approved or approved only in part, pursuant to Paragraph 34.b or 34.c, Blue Lake 

shall, upon written direction from EPA, after consultation with the District, take all actions 

required by the approved plan, report, or other item that EPA, after consultation with the District, 

determines are technically severable from any disapproved portions, subject to Blue Lake’s right 

to dispute only the specified conditions or the disapproved portions, under Section XI of this 

Decree (Dispute Resolution). 

36. If the submission is disapproved in whole or in part pursuant to Paragraph 34.c 

or 34.d, Blue Lake shall, within 45 Days or such other time as the Parties agree to in writing, 

correct all deficiencies and resubmit the plan, report, or other item, or disapproved portion 

thereof, for approval, in accordance with the preceding Paragraphs.  If the resubmission is 

approved in whole or in part, Blue Lake shall proceed in accordance with the preceding 

Paragraph. 

37. Any stipulated penalties applicable to the original submission, as provided in 

Section IX of this Decree, shall accrue during the 45-Day period or other specified period, but 

shall not be payable unless the resubmission is untimely or is disapproved in whole or in part; 

provided that, if the original submission was so deficient as to constitute a material breach of 

Blue Lake’s obligations under this Decree, the stipulated penalties applicable to the original 

submission shall be due and payable notwithstanding any subsequent resubmission. 

38. If a resubmitted plan, report, or other item, or portion thereof, is disapproved in 

whole or in part, EPA, after consultation with the District, may again require Blue Lake to 

correct any deficiencies, in accordance with the preceding Paragraphs, or may themselves correct 

any deficiencies, subject to Blue Lake’s right to invoke Dispute Resolution and the right of EPA 

and the District to seek stipulated penalties as provided in the preceding Paragraphs. 

VI. PROHIBITION ON NETTING CREDITS OR OFFSETS FROM REQUIRED 

CONTROLS 

39. Emissions reductions that result from actions to be taken by Blue Lake after the 

Effective Date of this Consent Decree to comply with the requirements of this Consent Decree 
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shall not be considered as a creditable contemporaneous emission decrease for the purpose of 

obtaining a netting credit or offset under the Clean Air Act’s Nonattainment NSR and PSD 

programs.  

40. Nothing in this Section is intended to prohibit Blue Lake from seeking to use or 

generate emissions reductions from emissions units that are covered by this Consent Decree to 

the extent that the proposed emissions reductions represent the difference between CD Emissions 

Reductions and more stringent control requirements that Blue Lake may elect to accept for those 

emissions units in a permitting process. 

VII. ENVIRONMENTAL MITIGATION  

41. Within thirty (30) Days after the Effective Date, Blue Lake shall contribute          

$ 10,000 to the North Coast Air Quality Management District’s Wood Stove Incentive 

Replacement Program, which assists in the replacement of older, non-certified wood stoves, with 

cleaner, more fuel-efficient wood heating devices or other less polluting heating appliances.  The 

contribution shall be made by check made payable to North Coast Unified Air Quality 

Management District, with “Blue Lake Power, Consent Decree” in the memorandum line.  

Payment shall be delivered to the Air Pollution Control Officer, North Coast Unified Air Quality 

Management District, 707 L Street, Eureka, CA 95501.  The District shall use such funds for its 

Wood Stove Incentive Replacement Program and shall make good faith efforts to prioritize the 

availability of such funds for wood stove replacement within an approximate two-mile radius of 

the Facility, as deemed appropriate by the District. 

42. Within thirty (30) Days of such contribution, Blue Lake shall submit to EPA and 

the District documentation of such contribution.  

VIII. REPORTING REQUIREMENTS 

43. Blue Lake shall submit the following reports, in addition to those reports already 

required by permits issued to the Facility or this Consent Decree: 

a. Within thirty (30) Days after the end of each half calendar-year (i.e., June 

30, December 31) after the Effective Date of this Consent Decree, until termination of this 
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Decree pursuant to Section XX, Blue Lake shall submit a semi-annual report to EPA and the 

District for the immediately preceding half calendar year period that shall include the following:  

i. Identify the progress of installation, including any and all dates of 

completed installation, of each control technology required for the 

Facility by this Consent Decree and describe any problems 

encountered or anticipated during such installation, together with 

implemented or proposed solutions; 

ii. Completion of milestones;  

iii. Problems encountered or anticipated, together with proposed solutions;  

iv. Status of permit applications;  

v. All CEMS data collected for the Main Stack, reduced to 1-hour 

averages, in accordance with 40 C.F.R. § 60.13(h)(2) and in electronic 

format that can be manipulated with Microsoft Excel, including an 

explanation of any periods of CEMS downtime; 

vi. Identification of all periods, reduced to 1-hour periods, of Startup, 

Shutdown, and Malfunction of the Boiler;  

vii. Identification of each period when the Boiler was operating in excess 

of one or more Emission Rates; 

viii. Identification of the magnitude of excess emissions during each period 

of excess emissions as computed in accordance with 40 C.F.R. § 

60.13(h), including any conversion factors used; 

ix. If applicable and feasible, identification of the nature and cause of the 

Boiler malfunction during periods of excess emissions, corrective 

actions taken, or preventative measures adopted; and 

x. The date and time of each period during which the CEMS was 

inoperative except for zero and span checks and the nature of the 

system repairs or adjustments or a statement that there was no such 

period. 
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b. If Blue Lake violates, or is on notice that it may materially violate, any 

requirement of this Consent Decree, Blue Lake shall notify the United States and the District of 

such violation and its likely duration, in writing, within ten business Days of the Day Blue Lake 

first becomes aware of the violation or prospective violation, with an explanation of the 

violation’s likely cause and of the remedial steps taken, or to be taken, to prevent or minimize 

such violation.  If the cause of a violation cannot be fully explained at the time the notification is 

due, Blue Lake shall so state in the notification.  Blue Lake shall investigate the cause of the 

violation and shall then provide a full explanation of the cause of the violation in the next report 

due pursuant to subparagraph 43.a.  Nothing in this Paragraph or the following Paragraph 

relieves Blue Lake of its obligation to provide the notice required by Section X of this Consent 

Decree (Force Majeure).  

44. Whenever any violation of this Consent Decree or of any applicable permits or 

any other event affecting Blue Lake’s performance under this Decree, or the performance of the 

Facility may pose an immediate threat to the public health or welfare or the environment, Blue 

Lake shall notify EPA and the District orally or by electronic transmission as soon as possible, 

but no later than 24 hours after Blue Lake first knew of the violation or event.  This procedure is 

in addition to the requirements set forth in the preceding Paragraph. 

45. All reports shall be submitted to the persons designated in Section XVI of this 

Consent Decree (Notices). 

46. Each report submitted by Blue Lake under this Section shall be signed by an 

official of Blue Lake and include the following certification: 

I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system designed 
to assure that qualified personnel properly gather and evaluate the information 
submitted.  Based on my inquiry of the person or persons who manage the system, 
or those persons directly responsible for gathering the information, the 
information submitted is, to the best of my knowledge and belief, true, accurate, 
and complete.  I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment for knowing 
violations. 
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This certification requirement does not apply to emergency or similar notifications where 

compliance would be impractical. 

47. The reporting requirements of this Consent Decree do not relieve Blue Lake of 

any reporting obligations required by the Clean Air Act or implementing regulations, or by any 

other federal, state, or local law, regulation, permit, or other requirement. 

48. Any information provided pursuant to this Consent Decree may be used by the 

United States in any proceeding to enforce the provisions of this Consent Decree and as 

otherwise permitted by law. 

IX. STIPULATED PENALTIES 

49. Blue Lake shall be liable for stipulated penalties to the United States and the 

District for violations of this Consent Decree as specified below, unless excused under Section X 

(Force Majeure).  A violation includes failing to perform any obligation required by the terms of 

this Decree, including any work plan or schedule approved under this Decree, according to all 

applicable requirements of this Decree and within the specified time schedules established by or 

approved under this Decree. 

50. Late Payment of Civil Penalty.  If Blue Lake fails to pay the entirety of the civil 

penalty required to be paid under Section IV of this Decree (Civil Penalty) to both Plaintiffs 

when due, Blue Lake shall pay a stipulated penalty of $100 per Day for each Day that the 

payment, to either or both Plaintiffs, is late. 

51. Emissions Rates.  The following stipulated penalties shall accrue per violation per 

Day for each violation of the Emission Rates set forth in Paragraphs 18 and 19 or an alternative 

Emission Rate approved by EPA pursuant to Paragraph 22: 

Penalty Per Violation Per Day Period of Noncompliance 
 $ 250 .................................................. 1st through 14th day 
 $ 500 ................................................. 15th through 30th day 
 $ 750 .................................................. 31st day and beyond 
 
52. Compliance Milestones. 

a. The following stipulated penalties shall accrue per violation per Day for 

each violation of the requirements identified in subparagraph 52.b: 
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Penalty Per Violation Per Day Period of Noncompliance 
 $ 500 .................................................. 1st through 14th day 
 $ 1000 ................................................ 15th through 30th day 
 $ 1500 ................................................. 31st day and beyond 
 

b. Compliance Milestones: 

i. Completion of the Boiler Engineering Study and submission of Report 
in accordance with the timeframe and requirements set forth in 
Paragraph 13; 

ii. Contract to purchase equipment necessary to install the improved OFA 
and SNCR systems in accordance with the timeframe and 
requirements set forth in Paragraph 14; 

iii. Installation and operation of SNCR and improved OFA system in 
accordance with the timeframes and requirements set forth in 
Paragraph 15; 

iv. Completion of the requirements in Paragraph 16.a prior to 
recommencing operation of the Boiler; 

v. Completion of the ESP evaluation and compliance with the ESP 
evaluation report required by Paragraph 16.c; 

vi. Submission of the ESP Optimization Plan in accordance with the 
timeframes and requirements set forth in Paragraph 16.d; 

vii. Operation of the ESP in accordance with the timeframes and 
requirements set forth in Paragraph 16; 

viii. Operation of CEMS in accordance with the timeframes and 
requirements set forth in Paragraph 29. 

53. Reporting Requirements.  The following stipulated penalties shall accrue per 

violation per Day for each violation of the reporting requirements of Section VIII (Reporting 

Requirements), and for each violation of the deadlines for submissions required by Section V 

(Compliance Requirements) of this Consent Decree: 

Penalty Per Violation Per Day Period of Noncompliance 
 $ 250 .................................................. 1st through 14th day 
 $ 500 ................................................. 15th through 30th day 
 $ 1000 ................................................. 31st day and beyond 
 
54. For any other violation of this Consent Decree, the following stipulated penalties 

shall accrue per violation per Day for each violation: 
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Penalty Per Violation Per Day Period of Noncompliance 

 $ 250 .................................................. 1st through 14th day 
 $ 500 ................................................. 15th through 30th day 
 $ 1000 ................................................. 31st day and beyond 
 
55. Stipulated penalties under this Section shall begin to accrue on the Day after 

performance is due or on the Day a violation occurs, whichever is applicable, and shall continue 

to accrue until performance is satisfactorily completed or until the violation ceases.  Stipulated 

penalties shall accrue simultaneously for separate violations of this Consent Decree. 

56. Blue Lake shall pay stipulated penalties to the United States and the District 

within 30 Days of a written demand by either Plaintiff.  Blue Lake shall pay 50 percent of the 

total stipulated penalty amount due to the United States and 50 percent to the District.  The 

Plaintiff making a demand for payment of a stipulated penalty shall simultaneously send a copy 

of the demand to the other Plaintiff. 

57. Either Plaintiff may in the unreviewable exercise of its discretion, reduce or waive 

stipulated penalties otherwise due it under this Consent Decree. 

58. Stipulated penalties shall continue to accrue as provided in Paragraph 55, during 

any Dispute Resolution, but need not be paid until the following: 

a. If the dispute is resolved by agreement or by a decision of EPA or the 

District that is not appealed to the Court, Blue Lake shall pay accrued penalties determined to be 

owing, together with interest, to the United States or the District, or to both, within 30 Days of 

the effective date of the agreement or the receipt of EPA’s or the District’s decision or order. 

b. If the dispute is appealed to the Court and the United States or the District 

prevails in whole or in part, Blue Lake shall pay all accrued penalties determined by the Court to 

be owing, together with interest, within 60 Days of receiving the Court’s decision or order, 

except as provided in subparagraph c, below. 

c. If any Party appeals the District Court’s decision, Blue Lake shall pay all 

accrued penalties determined to be owing, together with interest, within 15 Days of receiving the 

final appellate court decision. 
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59. Blue Lake shall pay stipulated penalties owing to the United States in the manner 

set forth and with the confirmation notice required by Paragraph 9, except that the transmittal 

letter shall state that the payment is for stipulated penalties and shall state for which violation(s) 

the penalties are being paid.  Blue Lake shall pay stipulated penalties owing to the District in the 

manner set forth in Paragraph 9. 

60. If Blue Lake fails to pay stipulated penalties according to the terms of this 

Consent Decree, Blue Lake shall be liable for interest on such penalties, as provided for in 

28 U.S.C. § 1961, accruing as of the date payment became due.  Nothing in this Paragraph shall 

be construed to limit the United States or the District from seeking any remedy otherwise 

provided by law for Blue Lake’s failure to pay any stipulated penalties. 

61. Subject to the provisions of Section XIV of this Consent Decree (Effect of 

Settlement/Reservation of Rights), the stipulated penalties provided for in this Consent Decree 

shall be in addition to any other rights, remedies, or sanctions available to the United States for 

Blue Lake’s violation of this Consent Decree or applicable law.  Where a violation of this 

Consent Decree is also a violation of the Clean Air Act or District regulations, Blue Lake shall 

be allowed a credit, for any stipulated penalties paid, against any statutory penalties imposed for 

such violation. 

X. FORCE MAJEURE 

62. “Force majeure,” for purposes of this Consent Decree, is defined as any event 

arising from causes beyond the control of Blue Lake, of any entity controlled by Blue Lake, or of 

Blue Lake’s contractors that delays or prevents the performance of any obligation under this 

Consent Decree despite Blue Lake’s best efforts to fulfill the obligation.  The requirement that 

Blue Lake exercise “best efforts to fulfill the obligation” includes using best efforts to anticipate 

any potential force majeure event and best efforts to address the effects of any such event (a) as it 

is occurring and (b) after it has occurred to prevent or minimize any resulting delay to the 

greatest extent possible.  “Force majeure” does not include Blue Lake’s financial inability to 

perform any obligation under this Consent Decree. “Force majeure” does include, but is not 

limited to, failure to obtain or delays in obtaining any required governmental approvals despite 
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Blue Lake’s best efforts to fulfill the obligation to obtain such approvals, including submitting 

complete and timely applications for required approvals and providing full and timely responses 

to requests for additional information and/or data from the entity providing a required approval. 

63. If any event occurs or has occurred that may delay the performance of any 

obligation under this Consent Decree, whether or not caused by a force majeure event, Blue Lake 

shall provide notice orally or by electronic or facsimile transmission to Chief, Air and TRI 

Section, Enforcement Division, U.S. Environmental Protection Agency, Region IX, within 72 

hours of when Blue Lake first knew that the event might cause a delay.  Within seven days 

thereafter, Blue Lake shall provide in writing to EPA and the District an explanation and 

description of the reasons for the delay; the anticipated duration of the delay; all actions taken or 

to be taken to prevent or minimize the delay; a schedule for implementation of any measures to 

be taken to prevent or mitigate the delay or the effect of the delay; Blue Lake’s rationale for 

attributing such delay to a force majeure event if it intends to assert such a claim; and a statement 

as to whether, in the opinion of Blue Lake, such event may cause or contribute to an 

endangerment to public health, welfare or the environment.  Blue Lake shall include with any 

notice all available documentation supporting the claim that the delay was attributable to a force 

majeure.  Failure to comply with the above requirements shall preclude Blue Lake from asserting 

any claim of force majeure for that event for the period of time of such failure to comply, and for 

any additional delay caused by such failure.  Blue Lake shall be deemed to know of any 

circumstance of which Blue Lake, any entity controlled by Blue Lake, or Blue Lake’s contractors 

knew or should have known. 

64. If EPA, after a reasonable opportunity for review and comment by the District, 

agrees that the delay or anticipated delay is attributable to a force majeure event, the time for 

performance of the obligations under this Consent Decree that are affected by the force majeure 

event will be extended by EPA, after a reasonable opportunity for review and comment by the 

District, for such time as is necessary to complete those obligations.  An extension of the time for 

performance of the obligations affected by the force majeure event shall not, of itself, extend the 
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time for performance of any other obligation.  EPA will notify Blue Lake in writing of the length 

of the extension, if any, for performance of the obligations affected by the force majeure event. 

65. If EPA, after a reasonable opportunity for review and comment by the District, 

does not agree that the delay or anticipated delay has been or will be caused by a force majeure 

event, EPA will notify Blue Lake in writing of its decision. 

66. If Blue Lake elects to invoke the dispute resolution procedures set forth in Section 

XI (Dispute Resolution), it shall do so no later than 30 days after receipt of EPA’s notice.  In any 

such proceeding, Blue Lake shall have the burden of demonstrating by a preponderance of the 

evidence that the delay or anticipated delay has been or will be caused by a force majeure event, 

that the duration of the delay or the extension sought was or will be warranted under the 

circumstances, that best efforts were exercised to avoid and mitigate the effects of the delay, and 

that Blue Lake complied with the requirements of Paragraphs 62 and 63, above.  If Blue Lake 

carries this burden, the delay at issue shall be deemed not to be a violation by Blue Lake of the 

affected obligation of this Consent Decree identified to EPA and the Court. 

XI. DISPUTE RESOLUTION 

67. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree.  Blue Lake’s failure to seek resolution of a dispute 

under this Section shall preclude Blue Lake from raising any such issue as a defense to an action 

by the United States or the District to enforce any obligation of Blue Lake arising under this 

Decree. 

68. Informal Dispute Resolution.  Any dispute subject to Dispute Resolution under 

this Consent Decree shall first be the subject of informal negotiations.  The dispute shall be 

considered to have arisen when Blue Lake sends the United States a written Notice of Dispute.  

Such Notice of Dispute shall state clearly the matter in dispute.  The period of informal 

negotiations shall not exceed 20 Days from the date the dispute arises, unless that period is 

modified by written agreement.  If the Parties cannot resolve a dispute by informal negotiations, 

then the position advanced by the United States shall be considered binding unless, within 10 
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Days after the conclusion of the informal negotiation period, Blue Lake invokes formal dispute 

resolution procedures as set forth below. 

69. Formal Dispute Resolution.  Blue Lake shall invoke formal dispute resolution 

procedures, within the time period provided in the preceding Paragraph, by serving on the United 

States a written Statement of Position regarding the matter in dispute.  The Statement of Position 

shall include, but need not be limited to, any factual data, analysis, or opinion supporting Blue 

Lake’s position and any supporting documentation relied upon by Blue Lake.   

70. The United States shall serve its Statement of Position within 45 Days of receipt 

of Blue Lake’s Statement of Position.  The United States’ Statement of Position shall include, 

but need not be limited to, any factual data, analysis, or opinion supporting that position and any 

supporting documentation relied upon by it.  The United States’ Statement of Position shall be 

binding on Blue Lake, unless Blue Lake files a motion for judicial review of the dispute in 

accordance with Paragraph 72.  

71. The United States shall maintain the administrative record for any dispute 

following these procedures. The administrative record shall consist of the Parties’ Statements of 

Position and supporting documentation submitted with the Statements of Position. 

72. Blue Lake may seek judicial review of the dispute by filing with the Court and 

serving on the United States and the District, in accordance with Section XVI of this Consent 

Decree (Notices), a motion requesting judicial resolution of the dispute.  The motion must be 

filed within 10 Days of receipt of the United States’ Statement of Position pursuant to the 

preceding Paragraph.  The motion shall contain a written statement of Blue Lake’s position on 

the matter in dispute, including any supporting factual data, analysis, opinion, or documentation, 

and shall set forth the relief requested and any schedule within which the dispute must be 

resolved for orderly implementation of the Consent Decree. 

73. The United States and District shall respond to Blue Lake’s motion within the 

time period allowed by the Local Rules of this Court.  Blue Lake may file a reply memorandum, 

to the extent permitted by the Local Rules. 
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74. Standard of Review 

a. Disputes Concerning Matters Accorded Record Review.  Except as 

otherwise provided in this Consent Decree, in any dispute brought under Paragraph 69 pertaining 

to the adequacy or appropriateness of plans, procedures to implement plans, schedules or any 

other items requiring approval by EPA and the District under this Consent Decree, and all other 

disputes that are accorded review on the administrative record under applicable principles of 

administrative law, Blue Lake shall have the burden of demonstrating, based on the 

administrative record, that the position of the United States and District is arbitrary and 

capricious or otherwise not in accordance with law. 

b. Other Disputes.  Except as otherwise provided in this Consent Decree, in 

any other dispute brought under Paragraph 69, Blue Lake shall bear the burden of demonstrating 

that its position complies with this Consent Decree. 

75. The invocation of dispute resolution procedures under this Section shall not, by 

itself, extend, postpone, or affect in any way any obligation of Blue Lake under this Consent 

Decree, unless and until final resolution of the dispute so provides.  Stipulated penalties with 

respect to the disputed matter shall continue to accrue from the first Day of noncompliance, but 

payment shall be stayed pending resolution of the dispute as provided in Paragraph 58.  If Blue 

Lake does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as 

provided in Section IX (Stipulated Penalties). 

XII. PERMITS 

76. Where any compliance obligation under Section V (Compliance Requirements) 

requires Blue Lake to obtain a federal, state, or local permit or approval, Blue Lake shall submit 

a timely and complete application for such permit or approval and take all other actions 

necessary to obtain all such permits or approvals.  Blue Lake may seek relief under the 

provisions of Section X of this Consent Decree (Force Majeure) for any delay in the performance 

of any such obligation resulting from a failure to obtain, or a delay in obtaining, any permit or 

approval required to fulfill such obligation, if Blue Lake has submitted timely and complete 

applications and has taken all other actions necessary to obtain all such permits or approvals. 
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77. Notwithstanding the reference to Blue Lake’s Title V Permit in this Consent 

Decree, the enforcement of such permit shall be in accordance with its own terms and the Act.  

Blue Lake’s Title V Permit for the Facility shall not be enforceable under this Consent Decree 

regardless of whether such term has or will become part of a Title V Permit, subject to the terms 

of Section XX (Termination) of this Consent Decree. 

78. Within thirty (30) months of EPA’s approval of the Boiler Engineering Study 

Report, Blue Lake shall submit an application to the District to permanently include the 

requirements and limitations enumerated in this Consent Decree into a federally-enforceable 

permit (other than a Title V operating permit), such that the requirements and limitations 

enumerated in this Paragraph become and remain ‘applicable requirements’ as that term is 

defined in 40 C.F.R. Part 70.2 and these requirements shall survive the termination of this 

Consent Decree in accordance with Section XX (Termination) in the form of a federally-

enforceable permit (other than a Title V operating permit).  The permit shall require compliance 

with the following: (a) any applicable Emission Rate; (b) all Continuous Operation requirements; 

(c) any requirements of a plan approved pursuant to this Consent Decree, including the Fuel 

Management, ESP Optimization, and Fugitive Road Dust Plans; (d) the Ash Handling and 

Disposal Procedures in Paragraph 27; (e) all monitoring requirements of this Consent Decree; (f) 

all limitations set forth in Section VI (Prohibition on Netting Credits or Offsets from Required 

Controls; and (g) all compliance methods imposed by this Consent Decree. 

79. Within ninety (90) Days of obtaining the permit required under Paragraph 78, 

Blue Lake shall apply for amendment of its Title V Permit to incorporate the requirements and 

limitations of such permit into the Title V Permit for the Facility.   

80. Blue Lake shall provide the United States with a copy of each application for a 

federally enforceable permit required by this Section, as well as a copy of any permit proposed 

as a result of such application, to allow for timely EPA participation in any public comment 

opportunity. 

81. This Consent Decree shall not terminate before all the requirements and 

limitations enumerated in this Consent Decree, including, but not limited to, those listed in 
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Paragraph 78, are incorporated into Blue Lake’s federally enforceable construction permits and 

Title V Permit for the Facility. 

XIII. INFORMATION COLLECTION AND RETENTION 

82. The United States, the District, and their representatives, including attorneys, 

contractors, and consultants, shall have the right of entry into any facility covered by this 

Consent Decree, at all reasonable times, upon presentation of credentials, to: 

a. monitor the progress of activities required under this Consent Decree; 

b. verify any data or information submitted to the United States or the 

District in accordance with the terms of this Consent Decree; 

c. obtain samples and, upon request, splits of any samples taken by Blue 

Lake or its representatives, contractors, or consultants;  

d. obtain documentary evidence, including photographs and similar data; and 

e. assess Blue Lake’s compliance with this Consent Decree. 

83. Until five (5) years after the termination of this Consent Decree, Blue Lake shall 

retain, and shall instruct its contractors and agents to preserve, all non-identical copies of all 

documents, records, or other information (including documents, records, or other information in 

electronic form) in its or its contractors’ or agents’ possession or control, or that come into its or 

its contractors’ or agents’ possession or control, and that relate in any manner to Blue Lake’s 

performance of its obligations under this Consent Decree.  This information-retention 

requirement shall apply regardless of any contrary corporate or institutional policies or 

procedures.  At any time during this information-retention period, upon request by the United 

States or the District, Blue Lake shall provide copies of any documents, records, or other 

information required to be maintained under this Paragraph. 

84. At the conclusion of the information retention period provided in the preceding 

Paragraph, Blue Lake shall notify the United States and the District at least ninety (90) Days 

prior to the destruction of any documents, records, or other information subject to the 

requirements of the preceding Paragraph and, upon request by the United States or the District, 

Blue Lake shall deliver any such documents, records, or other information to EPA or the District.  
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Blue Lake may assert that certain documents, records, or other information is privileged under 

the attorney-client privilege or any other privilege recognized by federal law.  If Blue Lake 

asserts such a privilege, it shall provide the following:  (1) the title of the document, record, or 

information; (2) the date of the document, record, or information; (3) the name and title of each 

author of the document, record, or information; (4) the name and title of each addressee and 

recipient; (5) a description of the subject of the document, record, or information; and (6) the 

privilege asserted by Blue Lake.  However, no documents, records, or other information created 

or generated pursuant to the requirements of this Consent Decree shall be withheld on grounds of 

privilege. 

85. Blue Lake may also assert that information required to be provided under this 

Section is protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2.  As to 

any information that Blue Lake seeks to protect as CBI, Blue Lake shall follow the procedures 

set forth in 40 C.F.R. Part 2. 

86. This Consent Decree in no way limits or affects any right of entry and inspection, 

or any right to obtain information, held by the United States or the District pursuant to applicable 

federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligation of 

Blue Lake to maintain documents, records, or other information imposed by applicable federal or 

state laws, regulations, or permits. 

 

XIV. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS 

87. This Consent Decree resolves the civil claims of the United States and the District 

against Blue Lake for the violations alleged in the Complaint filed in this action through the date 

of lodging.   

88. The United States and the District reserve all legal and equitable remedies 

available to enforce the provisions of this Consent Decree, except as expressly stated in 

Paragraph 87.  This Consent Decree shall not be construed to limit the rights of the United States 

or the District to obtain penalties or injunctive relief under the Act or implementing regulations, 

or under other federal or state laws, regulations, or permit conditions, except as expressly 
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specified in Paragraph 87.  The United States and the District further reserve all legal and 

equitable remedies to address any imminent and substantial endangerment to the public health or 

welfare or the environment arising at, or posed by, Blue Lake’s Facility, whether related to the 

violations addressed in this Consent Decree or otherwise. 

89. In any subsequent administrative or judicial proceeding initiated by the United 

States or the District for injunctive relief, civil penalties, or other appropriate relief relating to the 

Facility, Blue Lake shall not assert, and may not maintain, any defense or claim based upon the 

principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-

splitting, or other defenses based upon any contention that the claims raised by the United States 

or the District in the subsequent proceeding were or should have been brought in the instant case, 

except with respect to claims that have been specifically resolved pursuant to Paragraph 87 of 

this Section. 

90. This Consent Decree is not a permit, or a modification of any permit, under any 

federal, State, or local laws or regulations.  Blue Lake is responsible for achieving and 

maintaining complete compliance with all applicable federal, State, and local laws, regulations, 

and permits; and Blue Lake’s compliance with this Consent Decree shall be no defense to any 

action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  

The United States and the District do not, by their consent to the entry of this Consent Decree, 

warrant or aver in any manner that Blue Lake’s compliance with any aspect of this Consent 

Decree will result in compliance with provisions of the Act, 42 U.S.C. § 7401 et seq., or with any 

other provisions of federal, State, or local laws, regulations, or permits. This Consent Decree 

does not limit or affect the rights of the District to incorporate additional and/or more stringent 

conditions than those established in this Consent Decree in its permits or approvals for the 

Facility as may be authorized or warranted under federal, state, or local laws or regulations. 

91. This Consent Decree does not limit or affect the rights of Blue Lake or of the 

United States or the District against any third parties, not party to this Consent Decree, nor does 

it limit the rights of third parties, not party to this Consent Decree, against Blue Lake, except as 

otherwise provided by law. 
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92. This Consent Decree shall not be construed to create rights in, or grant any cause 

of action to, any third party not a Party to this Consent Decree. 

XV. COSTS 

93. The Parties shall bear their own costs of this action, including attorneys’ fees, 

except that the United States and the District shall be entitled to collect the costs (including 

attorneys’ fees) incurred in any action necessary to collect any portion of the civil penalty or any 

stipulated penalties due by not paid by Blue Lake. 

XVI. NOTICES AND SUBMISSIONS 

94. Unless otherwise specified herein, all approvals, consents, deliverables, 

modifications, notices, notifications, objections, proposals, reports, requests, submissions, or 

communications required by this Consent Decree must be in writing. Whenever, under this CD, 

notice is required to be given, or a report or other document is required to be sent, by one Party 

to another, it must be directed to the person(s) specified below at the address(es) specified below.  

Any Party may change the person and/or address applicable to it by providing notice of such 

change to all Parties.  All notices under this Section are effective upon receipt, unless otherwise 

specified.  Except as otherwise provided, notice to a Party by email (if that option is provided 

below) or by regular mail in accordance with this Section satisfies any notice requirement of the 

CD regarding such Party. 

To the United States: 

EES Case Management Unit 
U.S. Department of Justice 
Environment and Natural Resources Division 
P.O. Box 7611  
Washington, D.C.  20044-7611 
Eescdcopy.enrd@usdoj.gov 
Re: DJ # 90-5-2-1-11038 
 
and 
 
Brian Riedel 
U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 
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riedel.brian@epa.gov 
 
To EPA: 
 
Director, Enforcement Division (ENF-1)  
U.S. Environmental Protection Agency, Region IX  
75 Hawthorne Street  
San Francisco, CA 94105  
Attn: Mark Sims, ENF-2-1 
sims.mark@epa.gov 
 
To the District: 
 
Air Pollution Control Officer 
North Coast Unified Air Quality Management District 
707 L. St. 
Eureka, CA 95501 
 
and 
 
Nancy Diamond 
District Counsel 
Law Offices of Nancy Diamond 
822 G Street, Suite 3 
Arcata, CA 95521 
 
To Blue Lake:  
 
Blue Lake Power, LLC 
Attn:  Glenn Zane 
1615 Continental Street, Suite 100 
Redding, CA 96001 
and 
 
David O’Neill 
LandGas Technology LLC 
5487 N. Milwaukee Avenue 
Chicago, IL 60630 
 
and 
 
Jane E. Luckhardt 
Day Carter & Murphy LLP 
3620 American River Drive, Suite 205 

  Sacramento, CA 95864  
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XVII. EFFECTIVE DATE 

95. The Effective Date of this Consent Decree shall be the date upon which this 

Consent Decree is entered by the Court or a motion to enter the Consent Decree is granted, 

whichever occurs first, as recorded on the Court’s docket.  

XVIII.     RETENTION OF JURISDICTION 

96. The Court shall retain jurisdiction over this case until termination of this Consent 

Decree, for the purpose of resolving disputes arising under this Decree or entering orders 

modifying this Decree, pursuant to Sections XI and XIX, or effectuating or enforcing compliance 

with the terms of this Decree. 

XIX. MODIFICATION 

97. The terms of this Consent Decree, including any attached appendices, may be 

modified only by a subsequent written agreement signed by all the Parties.  Where the 

modification constitutes a material change to this Decree, it shall be effective only upon approval 

by the Court. 

98. Any disputes concerning modification of this Decree shall be resolved pursuant to 

Section XI of this Decree (Dispute Resolution), provided, however, that, instead of the burden of 

proof provided by Paragraph 74, the Party seeking the modification bears the burden of 

demonstrating that it is entitled to the requested modification in accordance with Federal Rule of 

Civil Procedure 60(b). 

XX. TERMINATION 

99. After Blue Lake has completed the requirements of Section V (Compliance 

Requirements) of this Decree, has thereafter maintained continuous satisfactory compliance with 

this Consent Decree for a period of four (4) years, has obtained federally-enforceable permits 

that comply with the requirements of Section XII (Permits), and has paid the civil penalty and 

any accrued interest and stipulated penalties as required by this Consent Decree, Blue Lake may 

serve upon the United States and the District a Request for Termination, stating that Blue Lake 

has satisfied those requirements, together with all necessary supporting documentation.  
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100. In the event that Blue Lake permanently shuts down the Facility prior to 

satisfying all the requirements in Paragraph 99, it may serve upon the United States and the 

District a Request for Termination after paying the civil penalty, environmental mitigation, and 

any outstanding stipulated penalties as required by this Consent Decree, and relinquishing its 

operating permits and Title V Permits to the District. 

101. Following receipt by the United States and the District of Blue Lake’s Request for 

Termination, the Parties shall confer informally concerning the Request and any disagreement 

that the Parties may have as to whether Blue Lake has satisfactorily complied with the 

requirements for termination of this Consent Decree.  If the United States, after consultation with 

the District, agrees that the Decree may be terminated, the Parties shall submit, for the Court’s 

approval, a joint stipulation terminating the Decree. 

102. If the United States, after consultation with the District, does not agree that the 

Decree may be terminated, Blue Lake may invoke Dispute Resolution under Section XI of this 

Decree.  However, Blue Lake shall not seek Dispute Resolution of any dispute regarding 

termination, under Paragraph 69 of Section XI, until 60 Days after service of its Request for 

Termination. 

XXI. PUBLIC PARTICIPATION 

103. This Consent Decree shall be lodged with the Court for a period of not less than 

30 Days for public notice and comment in accordance with 28 C.F.R. § 50.7.  The United States 

reserves the right to withdraw or withhold its consent if the comments regarding the Consent 

Decree disclose facts or considerations indicating that the Consent Decree is inappropriate, 

improper, or inadequate.  Blue Lake consents to entry of this Consent Decree without further 

notice and agrees not to withdraw from or oppose entry of this Consent Decree by the Court or to 

challenge any provision of the Decree, unless the United States has notified Blue Lake in writing 

that it no longer supports entry of the Decree. 

XXII. SIGNATORIES/SERVICE 

104. Each undersigned representative of Blue Lake, the District, and the Assistant 

Attorney General for the Environment and Natural Resources Division of the Department of 
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Justice, certifies that he or she is fully authorized to enter into the terms and conditions of this 

Consent Decree and to execute and legally bind the Party he or she represents to this document. 

105. This Consent Decree may be signed in counterparts, and its validity shall not be 

challenged on that basis.  Blue Lake agrees to accept service of process by mail with respect to 

all matters arising under or relating to this Consent Decree and to waive the formal service 

requirements set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any 

applicable Local Rules of this Court including, but not limited to, service of a summons. 

106. The Parties agree that Defendant need not file an answer to the Complaint in this 

action unless or until the Court expressly declines to enter this Consent Decree. 

XXIII.     INTEGRATION 

107. This Consent Decree constitutes the final, complete, and exclusive agreement and 

understanding among the Parties with respect to the settlement embodied in the Decree and 

supersedes all prior agreements and understandings, whether oral or written, concerning the 

settlement embodied herein.  Other than deliverables that are subsequently submitted and 

approved pursuant to this Decree, no other document, nor any representation, inducement, 

agreement, understanding, or promise, constitutes any part of this Decree or the settlement it 

represents, nor shall it be used in construing the terms of this Decree. 

XXIV. HEADINGS 

108. Headings to the sections and subsections of this Consent Decree are provided for 

convenience and do not affect the meaning or interpretation of the provisions of this Consent 

Decree. 

// // 

// // 

// // 

// // 

// // 

// // 
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XXV.     FINAL JUDGMENT 

109. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment of the Court as to the United States, the District, and 

Blue Lake.   

SO ORDERED.  

 

Dated and entered this      day of ________________, ________.      

 
 

 __________________________ 

 Hon. James Donato 
 UNITED STATES DISTRICT JUDGE 

     Northern District of California 
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WHEREAS, Plaintiffs UNITED STATES OF AMERICA, on behalf of the United States 

Environmental Protection Agency (“EPA”), and the NORTH COAST UNIFIED AIR QUALITY 

MANAGEMENT DISTRICT (“District”), have filed a Complaint concurrently with this Consent 

Decree, alleging that Defendant BLUE LAKE POWER, LLC (“Blue Lake”) violated and/or 

continues to violate the Clean Air Act (“CAA” or the “Act”), 42 U.S.C. § 7401 et seq., including 

the California State Implementation Plan (“SIP”) authorized by Section 110(a) of the Act, 42 

U.S.C. § 7410 et seq., through violations of authority to construct (“ATC”) permits, and 

conditions therein, issued by the District related to Blue Lake’s ownership and operation of a 

biomass fueled electric generating facility in the City of Blue Lake (the “Facility”); 

WHEREAS, the Complaint seeks injunctive relief and the assessment of civil penalties 

for alleged violations of the Clean Air Act and rules promulgated under the California SIP, 

related to its ownership and operation of the Facility;  

WHEREAS, EPA issued a notice of violation (“NOV”) to Blue Lake with respect to such 

allegations on March 3, 2014; 

WHEREAS, Blue Lake denies the violations alleged in the Complaint and the NOV and 

does not admit to any liability arising out of the transactions or occurrences alleged in the 

Complaint or the NOV;  

WHEREAS, notwithstanding any provisions of this Consent Decree related to the 

payment of a civil penalty, the United States, the District, and Blue Lake (the “Parties”) agree 

that Blue Lake has not admitted, and the United States and the District have not proven to the 

Court, the existence of any of the alleged violations; 

WHEREAS, the United States reviewed Financial Information and determined Blue Lake 

has a limited ability to pay a civil penalty in this matter; 

WHEREAS, the Parties recognize, and the Court by entering this Consent Decree finds, 

that this Consent Decree has been negotiated by the Parties in good faith and will avoid litigation 

among the Parties and that this Consent Decree is reasonable and in the public interest; and 
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NOW, THEREFORE, before the taking of any testimony, without the adjudication or 

admission of any issue of fact or law except as provided in Section I, and with the consent of the 

Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows: 

I. JURISDICTION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action, pursuant to 

28 U.S.C. §§ 1331, 1345, 1355, 1367, and Section 113(b) of the Act, 42 U.S.C. § 7413(b), and 

over the Parties.  Venue lies in this District pursuant to Section 113(b) of the Act, 42 U.S.C. § 

7413(b), and 28 U.S.C. §§ 1391(b) and (c) and 1395(a), because the violations alleged in the 

Complaint are alleged to have occurred in, and Blue Lake resides in and conducts business in, 

this judicial district.  For purposes of this Decree, or any action to enforce this Decree, Blue Lake 

consents to the Court’s jurisdiction over this Decree and any such action and over Blue Lake and 

consents to venue in this judicial district. 

2. For purposes of this Consent Decree, Blue Lake agrees that the Complaint states 

claims upon which relief may be granted pursuant to Section(s) 113(a)(1)(C) and 113(b)(1) of 

the Act, 42 U.S.C. §§ 7413(a)(1)(C) and 7413(b)(1). 

II. APPLICABILITY 

3. The obligations of this Consent Decree apply to and are binding upon the United 

States and the District, and upon Blue Lake and any successors, assigns, or other entities or 

persons otherwise bound by law.  

4. No transfer of ownership or operation of the Facility, whether in compliance with 

the procedures of this Paragraph or otherwise, shall relieve Blue Lake of its obligation to ensure 

that the terms of the Decree are implemented, unless (1) the transferee agrees to undertake the 

obligations required by Section V of this Decree and to be substituted for Blue Lake as a Party 

under the Decree and thus be bound by the terms thereof, and (2) the United States and the 

District consent to relieve Blue Lake of its obligations.  The United States and the District may 

refuse to approve the substitution of the transferee for Blue Lake if Plaintiffs determine that the 

proposed transferee does not possess the requisite technical abilities or financial means.  The 

decision to refuse to approve the substitution of the transferee for Blue Lake shall not be subject 
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to judicial review.  If the United States and the District approve such a substitution, it shall 

constitute a material change to this Decree within the meaning of Paragraph 97.  At least 30 Days 

prior to such transfer, Blue Lake shall provide a copy of this Consent Decree to the proposed 

transferee and shall simultaneously provide written notice of the prospective transfer, together 

with a copy of the proposed written agreement, to EPA Region IX, the United States Attorney 

for the Northern District of California, the District, and the United States Department of Justice, 

in accordance with Section XVI of this Decree (Notices).  Any attempt to transfer ownership or 

operation of the Facility without complying with this Paragraph constitutes a violation of this 

Decree. 

5. Blue Lake shall provide a copy of this Consent Decree to all officers, employees, 

and agents whose duties might reasonably include compliance with any provision of this Decree, 

as well as to the contractor retained to perform the Boiler Engineering Study described in 

Paragraph 13 of this Consent Decree.  Blue Lake shall condition that contract upon performance 

of the work in conformity with Paragraph 13 of this Consent Decree. 

6. In any action to enforce this Consent Decree, Blue Lake shall not raise as a 

defense the failure by any of its officers, directors, employees, agents, or contractors to take any 

actions necessary to comply with the provisions of this Consent Decree. 

III. DEFINITIONS 

7. Terms used in this Consent Decree that are defined in the Act or in regulations 

promulgated pursuant to the Act shall have the meanings assigned to them in the Act or such 

regulations, unless otherwise provided in this Decree.  Whenever the terms set forth below are 

used in this Consent Decree, the following definitions shall apply: 

a. “Ammonia Slip” shall mean the amount of unreacted ammonia contained 

in emissions from the Main Stack when the SNCR system is operating as measured in parts per 

million.  Ammonia Slip shall be calculated by subtracting Baseline Ammonia from Stack 

Ammonia; 

b. “Baseline Ammonia” shall mean the average (arithmetic mean) of the 

ammonia in emissions from the Main Stack, as initially measured pursuant to Paragraph 30 prior 
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to installation of the SNCR when urea is not being injected into the Boiler.  After installation of 

the SNCR, Baseline Ammonia may be reconfirmed or reestablished periodically subject to EPA 

approval, after consultation with the District; 

c. “Blue Lake” shall mean Defendant Blue Lake Power, LLC;  

d. “Boiler” shall mean the Zurn boiler used at the Facility to produce energy; 

e. “Block Average” shall mean, for purposes of meeting an Emission Rate in 

pounds per million British Thermal Units (lbs/MMBtu) set forth in this Consent Decree, the rate 

of emission of CO or NOx from the Main Stack expressed as lbs/MMBtu, and calculated in 

accordance with the following procedure: first, sum the total pounds of the Pollutant in question 

emitted from the Main Stack during the period covered by the Block Average Emission Rate, for 

instance a 24-hour period, as measured pursuant to Section V; second, sum the total MMBtu 

burned during the same period.  A Block Average shall only be calculated once and will not 

include any operating hours from the previous Block Average.  For purposes of compliance with 

the 24-hour Block Average Emission Rate set forth in Paragraph 19 during periods of Startup 

and Shutdown, the Block Average may include periods that do not include Startup and Shutdown 

as necessary to complete the requisite averaging period.  For instance, if a startup only lasts 8 

hours, then the emissions from the next 16 hours of operation will also be included in the Block 

Average to complete the 24 hour averaging period;  

f. “CD Emissions Reductions” shall mean any emissions reductions that 

result from any projects, controls, or any other actions utilized to comply with this Consent 

Decree; 

g. “CEMS” or “Continuous Emission Monitoring System,” shall mean, for 

obligations involving the monitoring of NOx and CO under this Consent Decree, the total 

equipment and software required to sample and condition (if applicable), to analyze, and to 

provide a record of NOx and CO Emission Rates, and the raw data necessary to support the 

reported Emission Rates, and that have been installed and calibrated in accordance with 40 

C.F.R. § 60.13 and 40 C.F.R. Part 60, Appendix B and Appendix F; 
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h. “CO” shall mean carbon monoxide, measured in accordance with the 

provisions of this Consent Decree;  

i. “Complaint” shall mean the complaint filed by the United States and the 

District in this action; 

j. “Consent Decree” or “Decree” shall mean this consent decree; 

k. “Continuously Operate” or “Continuous Operation” means that when a 

pollution control technology or combustion control is required to be continuously used at a unit 

pursuant to this Consent Decree, it shall be operated at all times such unit is in operation (except 

as otherwise provided by Section X (Force Majeure)), consistent with the technological 

limitations, manufacturers’ specifications, good engineering and maintenance practices, and 

good air pollution control practices for minimizing emissions (as defined in 40 C.F.R. § 

60.11(d)) for such equipment and the unit. 

l. “Day” shall mean a calendar day unless expressly stated to be a business 

day.  In computing any period of time under this Consent Decree, where the last day would fall 

on a Saturday, Sunday, federal, or state holiday, the period shall run until the close of business of 

the next business day; 

m.  “Demonstration Period” shall mean the twelve (12) month period 

following twelve (12) months after EPA’s approval of the Boiler Engineering Study Report as 

set forth in Paragraph 20; 

n. “District” shall mean the North Coast Unified Air Quality Management 

District; 

o. “Emission Rate” for a given Pollutant means the number of pounds of that 

Pollutant emitted per million British thermal units of heat input (lb/MMBtu), measured in 

accordance with the provisions of this Consent Decree; 

p. “Effective Date” shall have the definition provided in Section XVII;  

q. “EPA” shall mean the United States Environmental Protection Agency 

and any of its successor departments or agencies; 
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r.  “ESP” shall mean the electrostatic precipitator currently used on the Main 

Stack to control particulate matter emissions from the Boiler; 

s. “Facility” shall mean the biomass fueled electric generating facility owned 

by Blue Lake and located at 200 Taylor Way, Blue Lake, California, together with all that 

property more particularly described as Parcel 1 and Parcel 2 on that ALTA/ACSM Land Title 

Survey as depicted in Exhibit 1; 

t. “Financial Information” shall mean balance sheets, tax returns, financial 

statements, cash flow statements, projections, and all other financial information whether 

provided orally or in writing that Blue Lake made available to the United States prior to the Date 

of Lodging of this Consent Decree; 

u. “Good Air Pollution Control Practices” shall mean operating practices that 

comply with the standard set forth in 40 C.F.R. § 60.11(d) and manufacturer specifications and 

recommendations; 

u.v.  “Main Stack” shall mean the stack on the Boiler at the Facility where 

gases are released to the atmosphere post combustion of fuel; 

v.w. “NH3” shall mean ammonia, as determined in accordance with the 

provisions of this Consent Decree; 

w.x. “NOx” means oxides of nitrogen, measured in accordance with the 

provisions of this Consent Decree; 

x.y. “OFA” or “Over-Fire Air” means a gas conveyance system consisting of 

an induction fan(s), ductwork, injection ports & nozzles, sensors and digital controls used for the 

purpose of enhancing the combustion of gaseous fuel at a location above the primary combustion 

zone; 

y.z. “Operating Hour” shall mean any hour during which any material has 

been burned in the Boiler; 

z.aa. “Operating Day” shall mean any day during which any material has been 

burned in the Boiler; 
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aa.bb.  “Paragraph” shall mean a portion of this Decree identified by an Arabic 

numeral; 

bb.cc. “Parties” shall mean the United States, the District, and Blue Lake; 

cc.dd. “PM10” shall mean particulates of less than 10 microns in diameter, as 

measured in accordance with the provisions of this Consent Decree; 

dd.ee. “Pollutant” shall mean NOx, CO, NH3, and PM10; 

ee.ff. “Rolling Average” shall mean, for purposes of complying with an 

Emission Rate in pounds per million per BTU (lb/MMBtu) set forth in this Consent Decree, the 

rate of emission of NOx, CO, or PM10 from the Main Stack, respectively, expressed as 

lb/MMBtu, and calculated in accordance with the following procedure: first, sum the total 

pounds of the Pollutant in question emitted from the Main Stack during the last Operating Hour 

or Day, depending upon the period of compliance set forth for the applicable Emission Rate, and 

the previous hours or days of operation to make the full length of the rolling average period (for 

instance, if it is an 8-hour rolling average, then add the pounds of Pollutant emitted for the last 7 

Operating Hours to the pounds calculated for the most recent hour); second, sum the total 

MMBtu burned in the Boiler during the same Operating Hour or Day, depending upon the period 

of compliance set forth for the applicable Emission Rate, and the previous number of Operating 

Hours or Operating Days to make the full length of the Rolling Average period; and third, divide 

the total number of pounds emitted from the Main Stack during the period in question by the 

total MMBtu burned during the same period.  A new Rolling Average Emission Rate shall be 

calculated for each new Operating Hour or Operating Day; 

ff.gg. “Section” shall mean a portion of this Decree identified by a roman 

numeral; 

gg.hh. “Shutdown” shall mean the period beginning with curtailment of fuel feed 

and concluding when the recorded Main Stack temperature reaches 150°F and remains so for at 

least one hour; 
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hh.ii. “SNCR” or “Selective Non-Catalytic Reduction” means a pollution 

control device for the reduction of NOx emissions through the use of selective non-catalytic 

reduction technology that utilizes ammonia or urea injection into the boiler; 

ii.jj. “Stack Ammonia” shall mean the concentration of ammonia in emissions 

from the Main Stack as determined by source testing after the SNCR is installed and operational; 

jj.kk. “Startup” shall mean the period beginning with the introduction of fuel to 

the Boiler following a period in which the Boiler is not in operation, and concluding when the 

Boiler has reached a normal operating temperature (as specified by the manufacturer); 

kk.ll. “State” shall mean the State of California; 

ll.mm. “United States” shall mean the United States of America, acting on behalf 

of EPA. 

IV. CIVIL PENALTY 

8. Within 30 Days after the Effective Date of this Consent Decree, Blue Lake shall 

pay the sum of $ 5,000 as a civil penalty, together with interest accruing from the date on which 

the Consent Decree is lodged with the Court, at the rate specified in 28 U.S.C. § 1961 as of the 

date of lodging.  Blue Lake shall pay 50 percent of the total civil penalty to the United States and 

50 percent of the total civil penalty to the District. 

9. Blue Lake shall pay the portion of the civil penalty due to the United States by 

FedWire Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice in accordance 

with written instructions to be provided to Blue Lake, following entry of the Consent Decree, by 

the Financial Litigation Unit of the U.S. Attorney’s Office for the Northern District of California, 

450 Golden Gate Ave., 11th Fl., San Francisco, California 94102.  At the time of payment, Blue 

Lake shall send a copy of the EFT authorization form and the EFT transaction record, together 

with a transmittal letter, which shall state that the payment is for the civil penalty owed pursuant 

to the Consent Decree in United States v. Blue Lake Power, LLC, and shall reference the civil 

action number and DOJ case number 90-5-2-1-11038, to the United States in accordance with 

Section XVI of this Decree (Notices); by email to cinwd_acctsreceivable@epa.gov; or by mail 

to: 
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EPA Cincinnati Finance Office 
26 Martin Luther King Drive 
Cincinnati, Ohio 45268. 
 

10. Blue Lake shall pay the portion of the civil penalty due to the District by check 

made out to North Coast Unified Air Quality Management District, with “Blue Lake Power, 

Consent Decree” in the memorandum line. Payment shall be delivered to Air Pollution Control 

Officer, North Coast Unified Air Quality Management District, 707 L. St., Eureka, CA 95501. 

11. Blue Lake shall not deduct any penalties paid under this Decree pursuant to this 

Section or Section IX (Stipulated Penalties) in calculating its federal, state and local income tax. 

V. COMPLIANCE REQUIREMENTS 

12. Boiler Engineering Study Protocol. Within fifteen (15) Days following the 

Effective Date of this Consent Decree or in the event the Boiler is not operating following the 

Effective Date, within fifteen (15) Days of recommencing operation of the Boiler, Blue Lake 

shall prepare and submitBlue Lake has submitted to EPA and the District for review and 

approval pursuant to Paragraph 34 a protocol for the performance of the Boiler Engineering 

Study required by Paragraph 13.  

13. Boiler Engineering Study. No later than ninety (90) Days following the later of 

recommencing operation of the Boiler or EPA’s approval of the protocol described in Paragraph 

,12, Blue Lake shall complete the Boiler Engineering Study in accordance with the approved 

Boiler Engineering Study Protocol and submit to EPA and the District for review and approval 

pursuant to Paragraph 34 a report containing the Study’s findings (“Boiler Engineering Study 

Report”).  The Boiler Engineering Study and Report shall include the following information and 

analysis: 

a. Completion of as-built drawings of the Boiler configuration; 

b. Recommendations for improvements to the OFA system and the 

configuration of the SNCR system designed to optimize the reduction of CO and NOx emissions 

to achieve the Emission Rates set forth in Paragraphs 18 and 19; 

c. Assessment of the adequacy of the capacity of the Boiler’s induced draft 

fan; 
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d. Testing of injection of air and urea at locations modeled and/or predicted 

to best control CO and NOx emissions and at rates up to the maximum achievable levels to 

enable compliance with the levels identified in Paragraphs 18 and 19; 

e. Recommendation as to the highest achievable urea injection level for the 

SNCR, based upon the recommended location of injection ports and the urea injection testing, 

while consistently maintaining Ammonia Slip at 20 parts per million (“ppm”) or less by volume, 

corrected to 3% excess oxygen; and 

f. Prediction of best achievable Emission Rates for CO and NOx from the 

Main Stack after installation and Continuous Operation of the optimized and/or improved OFA 

and SNCR systems. 

Control Technologies and Emission Rates 

14. No later than ninety (90) Days following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall have entered into a contract for the purchase of the 

new equipment necessary for the installation of the improved OFA and SNCR systems.  Within 

thirty (30) days of entry into such contract, Blue Lake shall submit to EPA and the District the 

contract and/or documentation evidencing the purchase of such equipment.  

15. No later than twelve (12) months following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall install and Continuously Operate the improved OFA 

and SNCR systems consistent with the parameters set forth in the approved Boiler Engineering 

Study Report and in a manner that optimizes combustion and minimizes NOx and CO emissions 

at all times when the Boiler is in operation. 

16. ESP Optimization Plan. No later than ninety (90) Days .  

a. Blue Lake may only recommence operation of the Boiler after it has 

submitted to EPA and the District the following the Effective Date of this Consent Decree: 

i. Certification by a Member that all damaged discharge electrodes and 

collecting plates in the ESP have been replaced and that the ESP can 

operate in conformity with Good Air Pollution Control Practices when 

the Facility is operating at 95% of its permitted operational capacity; 
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ii. Recommended operating parameters for the ESP that ensure PM10 

emission reductions at all times the Boiler is in operation, including 

both Start Up and Shut Down and steady state operations.  These 

recommended operating parameters must include the monitoring 

parameters that are recorded from the transformer/rectifier controller 

and the rapper control panel; and 

iii. Confirmation that Blue Lake’s employees have been trained in proper 

operation of the ESP in accordance with the recommended operating 

parameters. 

b. Blue Lake shall operate the ESP in accordance with the recommended 

operating parameters submitted to EPA and the District pursuant to Paragraph 16.a.ii at all times 

until final approval of the ESP optimization plan referred to in Paragraph 16.d. 

c. Within fourteen (14) Days of recommencing operation of the Boiler, a 

consultant qualified in ESP operation shall conduct a full technical evaluation of the Facility’s 

ESP, including testing of rappers, to confirm that the ESP is operating in accordance with Good 

Air Pollution Control Practices when the Facility is operating at 95% of its permitted operational 

capacity. The engineer shall provide a full report of the evaluation, including any identified 

deficiencies and recommended repairs or actions, to Blue Lake, EPA, and the District within 

thirty (30) Days of the evaluation.  Blue Lake shall take all steps recommended by the report 

within 30 Days of receiving the report, unless otherwise approved by EPA in consultation with 

the District. 

a.d. Within sixty (60) Days of recommencing operation of the Boiler, Blue 

Lake shall submit to EPA and the District for review and approval pursuant to Paragraph 34 an 

ESP optimization plan, which analyzes and recommends operating parameters for the ESP that 

ensuresensure PM10 emission reductions at all times, including Start Up and Shut Down, 

whenthat the Boiler is in operation sufficient to meet the Emission Rates set forth in Paragraphs 

18 and 19.  The ESP optimization plan shall, at a minimum, meet comply with the monitoring 

requirements contained at 40 C.F.R. § 64.3 (compliance assurance monitoring).    
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16.17. At all times, including periods of Startup and Shutdown, Defendant shall, to the 

extent practicable, maintain and operate the Boiler, including associated air pollution control 

equipment, in a manner consistent with good air pollution control practiceGood Air Pollution 

Control Practices for minimizing emissions.  

17.18. No later than twelve (12) months following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall achieve and maintain emissions from the Main Stack, 

excluding periods of Startup or Shutdown at or below the following Emission Rates: 

a. NOx emissions of 0.12 lb/MMBtu on a 24-hour Rolling Average basis and 

0.10 lb/MMBtu on an annual Rolling Average Basis; 

b. CO emissions of 0.40 lb/MMBtu on a 24-hour Rolling Average basis; and 

c. PM10 emissions of 0.02 lb/MMBtu on a 3-hour average basis as required 

to be measured in Paragraph 33. 

18.19. No later than twelve (12) months following EPA’s approval of the Boiler 

Engineering Study Report, Blue Lake shall achieve and maintain emissions from the Main Stack 

during periods of Startup or Shutdown at or below the following Emission Rates: 

a. NOx emissions of 0.15 lb/MMBtu on a 24-hour Block Average basis; 

b. CO emissions of 0.50 lb/MMBtu on a 24-hour Block Average basis; and 

c. PM10 emissions of 0.02 lb/MMBtu on a 3-hour average basis as verified 

by operation in compliance with the approved ESP optimization plan. 

19.20. Petition for Alternative Emission Rate(s). The twelve (12) month period 

beginning twelve (12) months after EPA’s approval of the Boiler Engineering Study Report shall 

comprise the Demonstration Period. During the Demonstration Period, and six (6) months 

thereafter, Blue Lake’s failure to achieve and maintain the Emission Rates set forth in 

Paragraphs 18 and 19 shall not be deemed a violation of this Consent Decree, nor shall Blue 

Lake be responsible for stipulated penalties pursuant to Section IX (Stipulated Penalties).  

However, it shall be deemed a violation, and Blue Lake shall be responsible for stipulated 

penalties, if Blue Lake fails to Continuously Operate the OFA and SNCR systems consistent 

with the parameters set forth in the approved Boiler Engineering Study Report and in a manner 
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that optimizes combustion and minimizes NOx, CO, and PM10 emissions.  Additionally, if Blue 

Lake fails to achieve and maintain the PM10 Emission Rates set forth in Paragraphs 18 and 19, it 

shall also be deemed a violation, and Blue Lake shall be responsible for stipulated penalties, if 

Blue Lake fails to operate the ESP consistent with the approved ESP optimization plan.   

20.21. At any time within six (6) months after the Demonstration Period described in 

Paragraph 20, Blue Lake may submit a petition to EPA and the District for review and approval 

pursuant to Paragraph 34, for a proposed revision to the NOx, CO, and/or PM10 Emission Rates 

set forth in Paragraphs 18 and 19. In such a petition, Blue Lake must demonstrate that it is 

technically infeasible to achieve one or more of the NOx, CO, and/or PM10 Emissions Rates in 

Paragraphs 18 and/or 19, considering the results of the Boiler Engineering Study and all 

information and data collected during the Demonstration Period. Blue Lake shall propose in such 

a petition the lowest NOx, CO and/or PM10 Emission Rate that it can practicably achieve and 

maintain while maintaining an Ammonia Slip of 20 parts per million (corrected to 3% O2) or 

less. With any such petition, Blue Lake shall include all pertinent information, documents, and 

data that support, or were considered in preparing such alternative Emission Rate, including all 

data collected during the Demonstration Period.  In no event shall the proposed alternative 

Emission Rate be higher than the following:  

a. During periods that do not include Startup and Shutdown: 

i. NOx emissions of 0.15 lb/MMBtu on a 24-hour Rolling Average basis 

and 0.125 lb/MMBtu on an annual Rolling Average basis; 

ii. CO emissions of 0.55 lb/MMBtu on a 24-hour Rolling Average Basis; 

and 

iii. PM10 emissions of 0.03 lb/MMBtu on a 3-hour Average Basis, as 

required to be measured in Paragraph 33. 

b. During periods that include Startup and Shutdown  

i. NOx emissions of 0.175 lb/MMBtu on a 24-hour Block Average basis;  

ii. CO emissions of 0.69 lb/MMBtu on a 24-hour Block Average basis; 

and 
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iii. PM10 emissions of 0.03 lb/MMBtu on a 3-hour Average Basis, as 

verified by operation in compliance with the approved ESP 

Optimization Plan. 

21.22. Following receipt of a petition submitted to EPA and the District pursuant to 

Paragraph 21, EPA, in consultation with the District, may (a) determine that Blue Lake failed to 

successfully demonstrate that it could not achieve and maintain the applicable Emission Rate, (b) 

approve the proposed alternative Emission Rate(s), or (c) establish a different Emission Rate 

than the one specified in this Decree or proposed by Blue Lake in its petition, based upon EPA’s 

review of the information submitted in the petition, as well as other available and relevant 

information.  In no event shall the approved alternative Emission Rate(s) be higher than the 

applicable Emission Rate(s) listed in Paragraph 21. EPA reserves the right to require Blue Lake 

to perform additional source testing, RATA testing, or other relevant testing before responding to 

Blue Lake’s petition. If EPA determines that Blue Lake has demonstrated that it could not 

maintain compliance with the Emission Rate(s) specified in this Decree and approves one or 

more alternative Emission Rates, such Emission Rate(s) shall be deemed to have replaced the 

relevant NOx, CO and/or PM10 Emission Rate(s) in question during (a) the time during which 

achievement of the Emission Rate(s) was infeasible (including any period of time that occurred 

prior to submittal of the request) and (b) the pendency of EPA and the District’s review of Blue 

Lake’s request.  

22.23. No later than thirty (30) Days following Blue Lake’s receipt of EPA’s approval of 

one or more alternative Emission Rates, Blue Lake shall achieve and maintain the new Emission 

Rate(s).     

23.24. In the event that, pursuant to Paragraph 22 above, EPA approves one or more 

alternative Emission Rates to those set forth in Paragraphs 18 and 19, a Notice shall be lodged 

with the Court informing it of the new applicable Emission Rate(s). 

Fugitive Dust Controls and Good Combustion Control Practices 

24.25. Fuel Management Plan: No later than sixty (60) Days following the Effective 

Date of this Consent Decree, Defendant shall submitBlue Lake has submitted to EPA and the 
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District for review and approval pursuant to Paragraph 34 a plan for proper management of 

Boiler fuel (“Fuel Management Plan”).  The Plan shall establish measures for adequate drying of 

the fuel while minimizing fugitive dust from fuel handling sufficient to ensure that no visible 

dust leaves the Facility.  The Plan shall contain, at a minimum, the following measures: (i) 

standards and procedures for ensuring that the fuel is adequately dry prior to burning in the 

Boiler, including, as appropriate and warranted, off-site storage, covering of the fuel piles to 

shield them from moisture, protecting fuels from moisture seepage from the ground, and limiting 

the amount of time that fuel is stored on-site; (ii) identification, purchase (if necessary) and 

proper operation of equipment to ensure that fuel is chipped to an optimal size for burning; (iii) a 

procedure and schedule for routine cleanup and application of water, tarps, or dust suppressants 

to storage piles, processing areas, and other disturbed areas to control fugitive dust to the 

maximum extent practicable; (iv) measures to ensure that truck loading and unloading of fuel 

materials is conducted in a manner that minimizes spillage and fugitive dust; and (v) measures to 

minimize fugitive dust from grinding, chipping, unloading and conveying of fuel, including 

consideration of, as appropriate and warranted, shielding of the operations and/or limiting such 

operations to avoid periods of high wind.   

25.26. Fugitive Road Dust Plan. No later than sixty (60) Days following the Effective 

Date of this Consent Decree, Defendant shall submitBlue Lake has submitted to EPA and the 

District for review and approval pursuant to Paragraph 34 a plan to control fugitive dust from 

roads at the Facility (“Fugitive Road Dust Plan”) sufficient to ensure that no visible dust leaves 

the Facility.  The Plan shall contain, at a minimum, the following measures: (i) procedures, 

application intensity, and schedule for application of water and/or non-aqueous dust suppressant 

to all unpaved roads at the Facility; and (ii) procedures and schedule of sweeping and 

maintenance of all paved roads at the Facility.   

26.27. Ash Handling and Disposal Procedures. As of the Effective Date of this Consent 

Decree or upon recommencing operation of the Boiler, whichever is earlier, all ash shall be 

transported in a wet condition in covered containers or stored in closed containers at all times.  

Case 3:16-cv-00961-JD   Document 46-2   Filed 09/22/16   Page 19 of 50



 

 Consent Decree – 3:16-cv-00961 

16 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Ash that will not be used at the Facility shall be disposed of in accordance with all applicable 

rules and regulations. 

Continuous Emission Monitoring Systems and Stack Testing 

27.28. As of the Effective Date of this Consent Decree, except during periods of 

breakdowns, repairs, calibration checks, and zero span adjustments, Blue Lake shall maintain 

and operate the CEMS to collect data on NOx and CO emissions from the Main Stack at all times 

the Boiler is in operation in accordance with installation, certification, calibration, and 

maintenance requirements of 40 C.F.R. Part 60, Subpart A, and Appendices B and F.  

28.29. The CEMS shall be used to demonstrate compliance with the NOx and CO 

Emission Rates set forth in Paragraphs 18 and 19 of this Decree, or as otherwise established 

pursuant to Paragraph 22, and shall monitor and record the applicable Emission Rates in units of 

pounds of Pollutant per million BTU.  

29.30. Baseline Ammonia Stack Tests. Blue Lake shall conduct the following ammonia 

stack tests on the Main Stack consistent with Test Method BAAQMD ST-1B at conditions 

representing normal operations:  

a. Prior to the installation and operation of the SNCR, Blue Lake shall 

conduct sampling pursuant to section 8 of Test Method BAAQMD ST-1B.  If the results indicate 

any detectable concentrations of ammonia in any of the three test runs, Blue Lake shall conduct 

sampling on two additional days within 60 Days of the date of the initial test; and 

b. After installation and during Continuous Operation of the SNCR during 

months 6 through 9 of the Demonstration Period, when the system is achieving and maintaining 

the NOx limit set forth in Paragraph 18.a (alternatively, if the NOx limit has not been achieved, 

despite Blue Lake operating the SNCR consistent with the approved Boiler Engineering Study 

report, then during a period when NOx emissions reductions have been optimized to the 

maximum extent possible consistent with the approved Boiler Engineering Study report): 

i. Blue Lake shall conduct sampling pursuant to section 8 of Test 

Method BAAQMD ST-1B.   
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ii. If the results of these tests indicate the average concentration of 

ammonia for the three test runs to be greater than or equal to 15 ppm, 

correct to 3% O2, Blue Lake shall conduct sampling pursuant to 

section 8 of Test Method BAAQMD ST-1B on two additional Days 

within 60 Days of the date of the first test conducted in accordance 

with Paragraph 30.b.i; 

c. Ninety (90) Days prior to each set of stack tests, Blue Lake shall submit a 

stack test plan to EPA and the District for review and approval pursuant to Paragraph 34.  If EPA 

has not taken action on the test plan within sixty (60) days of submittal, the plan shall be deemed 

approved pursuant to Paragraph 34.  The results of each ammonia stack test shall be submitted to 

EPA and the District within sixty (60) Days following completion of each test. 

30.31. Ammonia Slip Calculation. Within thirty (30) Days of completion of the ammonia 

stack tests required by Paragraph 30.b, Blue Lake shall calculate the Ammonia Slip. If the 

Ammonia Slip is above 20 ppm corrected to 3% O2, BLP shall: 

a. Calculate the mass emission rate of ammonia in excess of 20 ppm 

corrected to 3% O2. 

b. Within sixty (60) Days of completion of ammonia stack tests required by 

Paragraph 30.b, Blue Lake shall perform stack tests consistent with the procedures set forth in 

Paragraph 30.b, reducing urea injection by the excess mass emission rate of ammonia (corrected 

to reflect the mass ratio of urea to ammonia) determined under Paragraph 31.a. 

c. Within thirty (30) Days of completion of the tests required by Paragraph 

31.b, Blue Lake shall calculate the Ammonia Slip.  If the Ammonia Slip is above 20ppm 

corrected to 3% O2 and the NOx Emission Rate is below the NOx limit set forth in Paragraph 

19.a, Blue Lake shall repeat the procedure set forth in Paragraphs 31.a and 31.b. 

d. Within thirty (30) Days of completion of additional tests required under 

Paragraph 31.c, Blue Lake shall submit to EPA and the District all test results, the calculated 

Ammonia Slip, and all calculations done pursuant to Paragraph 31.c. 

31.32. Annual Ammonia Stack Tests. 
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a. No later than eighteen (18) months following EPA’s approval of the 

Boiler Engineering Study Report, Blue Lake shall conduct a stack test on the Main Stack to 

determine the Ammonia Slip consistent with Test Method BAAQMD ST-1B, during 

representative operating conditions. The test shall consist of three separate runs performed under 

representative operating conditions not including periods of startup, shutdown, or malfunction. 

Within fifteen (15) months following EPA’s approval of the Boiler Engineering Study Report, 

Blue Lake shall submit a stack test plan consistent with this Paragraph to EPA and the District 

for review and approval pursuant to Paragraph 34.  If EPA has not taken action on the test plan 

within sixty (60) Days of submittal, the plan shall be deemed approved pursuant to Paragraph 34.  

The results of the ammonia stack test shall be submitted to EPA and the District within ninety 

(90) Days following completion of the test. 

b. On an annual basis, Blue Lake shall conduct ammonia stack testing in 

accordance with the procedures in Paragraph 32.a, including submission of a stack test plan 

ninety (90) days prior to the test and submission of the test results within ninety (90) days 

following completion of the test.  Each test shall be performed no later than thirteen (13) months 

after the previous one.  

32.33. PM10 Stack Tests.  

a. No later than forty-five (45) Days following Blue Lake’s restart of 

operation of the Boiler, Blue Lake shall conduct a stack test on the Main Stack to determine 

compliance with PM10 Emission Rates in its current Title V Permit.  Blue Lake shall use EPA 

Method 5 or EPA Method 201a (filterable portion only), and each test shall consist of three 

separate runs performed under representative operating conditions not including periods of 

startup, shutdown, or malfunction. The sampling time for each run shall be at least 60 minutes 

and the volume of the sample in each run shall be at least 0.85 dry standard cubic meters (30 dry 

standard cubic feet). Blue Lake shall calculate the PM10 Emission Rate from the stack test results 

in accordance with 40 C.F.R. § 60.8(f).  No later than fifteen (15) Days prior to recommencing 

operation of the Boiler, Blue Lake shall submit a stack test plan consistent with this Paragraph to 

EPA and the District for review and approval pursuant to Paragraph 34.  If EPA has not taken 
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action on the test plan within fifteen (15) Days of submittal, the plan shall be deemed approved 

pursuant to Paragraph 34.  The results of the PM10 stack test shall be submitted to EPA and the 

District within sixty (60) Days following completion of the test. 

a.b. No later than eighteen (18) months following EPA’s approval of the 

Boiler Engineering Study Report, Blue Lake shall conduct a stack test on the Main Stack to 

determine compliance with PM10 Emission Rates established by this Consent Decree.  Blue Lake 

shall use EPA Method 5 or EPA Method 201a (filterable portion only), and each test shall 

consist of three separate runs performed under representative operating conditions not including 

periods of startup, shutdown, or malfunction. The sampling time for each run shall be at least 60 

minutes and the volume of the sample in each run shall be at least 0.85 dry standard cubic meters 

(30 dry standard cubic feet). Blue Lake shall calculate the PM10 Emission Rate from the stack 

test results in accordance with 40 C.F.R. § 60.8(f).  Within fifteen (15) months following EPA’s 

approval of the Boiler Engineering Study Report, Blue Lake shall submit a stack test plan 

consistent with this Paragraph to EPA and the District for review and approval pursuant to 

Paragraph 34.  If EPA has not taken action on the test plan within sixty (60) Days of submittal, 

the plan shall be deemed approved pursuant to Paragraph 34.  The results of the PM10 stack test 

shall be submitted to EPA and the District within sixty (60) Days following completion of the 

test. 

b.c. On an annual basis, Blue Lake shall conduct PM10 stack testing in 

accordance with the procedures in Paragraph 33.ab, including submission of a stack test plan 

ninety (90) days prior to the test and submission of the test results within ninety (90) days 

following completion of the test.  Each test shall be performed no later than thirteen (13) months 

after the previous one. 

 

Approval of Deliverables 

33.34. After review of any plan, report, or other item that is required to be submitted 

pursuant to this Consent Decree, EPA, after consultation with the District, shall in writing: a) 
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approve the submission; b) approve the submission upon specified conditions; c) approve part of 

the submission and disapprove the remainder; or d) disapprove the submission.   

34.35. If the submission is approved pursuant to Paragraph 34.a, Blue Lake shall take all 

actions required by the plan, report, or other document, in accordance with the schedules and 

requirements of the plan, report, or other document, as approved.  If the submission is 

conditionally approved or approved only in part, pursuant to Paragraph 34.b or 34.c, Blue Lake 

shall, upon written direction from EPA, after consultation with the District, take all actions 

required by the approved plan, report, or other item that EPA, after consultation with the District, 

determines are technically severable from any disapproved portions, subject to Blue Lake’s right 

to dispute only the specified conditions or the disapproved portions, under Section XI of this 

Decree (Dispute Resolution). 

35.36. If the submission is disapproved in whole or in part pursuant to Paragraph 34.c 

or 34.d, Blue Lake shall, within 45 Days or such other time as the Parties agree to in writing, 

correct all deficiencies and resubmit the plan, report, or other item, or disapproved portion 

thereof, for approval, in accordance with the preceding Paragraphs.  If the resubmission is 

approved in whole or in part, Blue Lake shall proceed in accordance with the preceding 

Paragraph. 

36.37. Any stipulated penalties applicable to the original submission, as provided in 

Section IX of this Decree, shall accrue during the 45-Day period or other specified period, but 

shall not be payable unless the resubmission is untimely or is disapproved in whole or in part; 

provided that, if the original submission was so deficient as to constitute a material breach of 

Blue Lake’s obligations under this Decree, the stipulated penalties applicable to the original 

submission shall be due and payable notwithstanding any subsequent resubmission. 

37.38. If a resubmitted plan, report, or other item, or portion thereof, is disapproved in 

whole or in part, EPA, after consultation with the District, may again require Blue Lake to 

correct any deficiencies, in accordance with the preceding Paragraphs, or may themselves correct 

any deficiencies, subject to Blue Lake’s right to invoke Dispute Resolution and the right of EPA 

and the District to seek stipulated penalties as provided in the preceding Paragraphs. 
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VI. PROHIBITION ON NETTING CREDITS OR OFFSETS FROM REQUIRED 

CONTROLS 

38.39. Emissions reductions that result from actions to be taken by Blue Lake after the 

Effective Date of this Consent Decree to comply with the requirements of this Consent Decree 

shall not be considered as a creditable contemporaneous emission decrease for the purpose of 

obtaining a netting credit or offset under the Clean Air Act’s Nonattainment NSR and PSD 

programs.  

39.40. Nothing in this Section is intended to prohibit Blue Lake from seeking to use or 

generate emissions reductions from emissions units that are covered by this Consent Decree to 

the extent that the proposed emissions reductions represent the difference between CD Emissions 

Reductions and more stringent control requirements that Blue Lake may elect to accept for those 

emissions units in a permitting process. 

VII. ENVIRONMENTAL MITIGATION  

40.41. Within thirty (30) Days after the Effective Date, Blue Lake shall contribute          

$ 10,000 to the North Coast Air Quality Management District’s Wood Stove Incentive 

Replacement Program, which assists in the replacement of older, non-certified wood stoves, with 

cleaner, more fuel-efficient wood heating devices or other less polluting heating appliances.  The 

contribution shall be made by check made payable to North Coast Unified Air Quality 

Management District, with “Blue Lake Power, Consent Decree” in the memorandum line.  

Payment shall be delivered to the Air Pollution Control Officer, North Coast Unified Air Quality 

Management District, 707 L Street, Eureka, CA 95501.  The District shall use such funds for its 

Wood Stove Incentive Replacement Program and shall make good faith efforts to prioritize the 

availability of such funds for wood stove replacement within an approximate two-mile radius of 

the Facility, as deemed appropriate by the District. 

41.42. Within thirty (30) Days of such contribution, Blue Lake shall submit to EPA and 

the District documentation of such contribution.  

VIII. REPORTING REQUIREMENTS 
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42.43. Blue Lake shall submit the following reports, in addition to those reports already 

required by permits issued to the Facility or this Consent Decree: 

a. Within thirty (30) Days after the end of each half calendar-year (i.e., June 

30, December 31) after the Effective Date of this Consent Decree, until termination of this 

Decree pursuant to Section XX, Blue Lake shall submit a semi-annual report to EPA and the 

District for the immediately preceding half calendar year period that shall include the following:  

i. Identify the progress of installation, including any and all dates of 

completed installation, of each control technology required for the 

Facility by this Consent Decree and describe any problems 

encountered or anticipated during such installation, together with 

implemented or proposed solutions; 

ii. Completion of milestones;  

iii. Problems encountered or anticipated, together with proposed solutions;  

iv. Status of permit applications;  

v. All CEMS data collected for the Main Stack, reduced to 1-hour 

averages, in accordance with 40 C.F.R. § 60.13(h)(2) and in electronic 

format that can be manipulated with Microsoft Excel, including an 

explanation of any periods of CEMS downtime; 

vi. Identification of all periods, reduced to 1-hour periods, of Startup, 

Shutdown, and Malfunction of the Boiler;  

vii. Identification of each period when the Boiler was operating in excess 

of one or more Emission Rates; 

viii. Identification of the magnitude of excess emissions during each period 

of excess emissions as computed in accordance with 40 C.F.R. § 

60.13(h), including any conversion factors used; 

ix. If applicable and feasible, identification of the nature and cause of the 

Boiler malfunction during periods of excess emissions, corrective 

actions taken, or preventative measures adopted; and 
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x. The date and time of each period during which the CEMS was 

inoperative except for zero and span checks and the nature of the 

system repairs or adjustments or a statement that there was no such 

period. 

b. If Blue Lake violates, or is on notice that it may materially violate, any 

requirement of this Consent Decree, Blue Lake shall notify the United States and the District of 

such violation and its likely duration, in writing, within ten business Days of the Day Blue Lake 

first becomes aware of the violation or prospective violation, with an explanation of the 

violation’s likely cause and of the remedial steps taken, or to be taken, to prevent or minimize 

such violation.  If the cause of a violation cannot be fully explained at the time the notification is 

due, Blue Lake shall so state in the notification.  Blue Lake shall investigate the cause of the 

violation and shall then provide a full explanation of the cause of the violation in the next report 

due pursuant to subparagraph 43.a.  Nothing in this Paragraph or the following Paragraph 

relieves Blue Lake of its obligation to provide the notice required by Section X of this Consent 

Decree (Force Majeure).  

43.44. Whenever any violation of this Consent Decree or of any applicable permits or 

any other event affecting Blue Lake’s performance under this Decree, or the performance of the 

Facility may pose an immediate threat to the public health or welfare or the environment, Blue 

Lake shall notify EPA and the District orally or by electronic transmission as soon as possible, 

but no later than 24 hours after Blue Lake first knew of the violation or event.  This procedure is 

in addition to the requirements set forth in the preceding Paragraph. 

44.45. All reports shall be submitted to the persons designated in Section XVI of this 

Consent Decree (Notices). 

45.46. Each report submitted by Blue Lake under this Section shall be signed by an 

official of Blue Lake and include the following certification: 

I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system designed 
to assure that qualified personnel properly gather and evaluate the information 
submitted.  Based on my inquiry of the person or persons who manage the system, 
or those persons directly responsible for gathering the information, the 
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information submitted is, to the best of my knowledge and belief, true, accurate, 
and complete.  I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment for knowing 
violations. 

This certification requirement does not apply to emergency or similar notifications where 

compliance would be impractical. 

46.47. The reporting requirements of this Consent Decree do not relieve Blue Lake of 

any reporting obligations required by the Clean Air Act or implementing regulations, or by any 

other federal, state, or local law, regulation, permit, or other requirement. 

47.48. Any information provided pursuant to this Consent Decree may be used by the 

United States in any proceeding to enforce the provisions of this Consent Decree and as 

otherwise permitted by law. 

IX. STIPULATED PENALTIES 

48.49. Blue Lake shall be liable for stipulated penalties to the United States and the 

District for violations of this Consent Decree as specified below, unless excused under Section X 

(Force Majeure).  A violation includes failing to perform any obligation required by the terms of 

this Decree, including any work plan or schedule approved under this Decree, according to all 

applicable requirements of this Decree and within the specified time schedules established by or 

approved under this Decree. 

49.50. Late Payment of Civil Penalty.  If Blue Lake fails to pay the entirety of the civil 

penalty required to be paid under Section IV of this Decree (Civil Penalty) to both Plaintiffs 

when due, Blue Lake shall pay a stipulated penalty of $100 per Day for each Day that the 

payment, to either or both Plaintiffs, is late. 

50.51. Emissions Rates.  The following stipulated penalties shall accrue per violation per 

Day for each violation of the Emission Rates set forth in Paragraphs 18 and 19 or an alternative 

Emission Rate approved by EPA pursuant to Paragraph 22: 

Penalty Per Violation Per Day Period of Noncompliance 
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 $ 250 .................................................. 1st through 14th day 
 $ 500 ................................................. 15th through 30th day 
 $ 750 .................................................. 31st day and beyond 
 
51.52. Compliance Milestones. 

a. The following stipulated penalties shall accrue per violation per Day for 

each violation of the requirements identified in subparagraph 52.b: 

Penalty Per Violation Per Day Period of Noncompliance 
 $ 500 .................................................. 1st through 14th day 
 $ 1000 ................................................ 15th through 30th day 
 $ 1500 ................................................. 31st day and beyond 
 

b. Compliance Milestones: 

i. Submission of the Boiler Engineering Study protocol in accordance 
with the timeframe and requirements set forth in Paragraphs  and ; 

ii.i. Completion of the Boiler Engineering Study and submission of Report 
in accordance with the timeframe and requirements set forth in 
Paragraph 13; 

iii.ii. Contract to purchase equipment necessary to install the improved OFA 
and SNCR systems in accordance with the timeframe and 
requirements set forth in Paragraph 14; 

iv.iii. Installation and operation of SNCR and improved OFA system in 
accordance with the timeframes and requirements set forth in 
Paragraph 15; 

iv. Completion of the requirements in Paragraph 16.a prior to 
recommencing operation of the Boiler; 

v. Completion of the ESP evaluation and compliance with the ESP 
evaluation report required by Paragraph 16.c; 

vi. Submission of the ESP Optimization Plan in accordance with the 
timeframes and requirements set forth in Paragraph 16.d; 

v.vii. Operation of the ESP in accordance with the timeframes and 
requirements set forth in Paragraph 16; 

vi. Submission of fuel management plan in accordance with the 
timeframes and requirements set forth in Paragraph ; 

vii. Submission of fugitive dust from roads plan in accordance with the 
timeframes and requirements set forth in Paragraph ; 
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viii. Operation of CEMS in accordance with the timeframes and 
requirements set forth in Paragraph 29. 

52.53. Reporting Requirements.  The following stipulated penalties shall accrue per 

violation per Day for each violation of the reporting requirements of Section VIII (Reporting 

Requirements), and for each violation of the deadlines for submissions required by Section V 

(Compliance Requirements) of this Consent Decree: 

Penalty Per Violation Per Day Period of Noncompliance 
 $ 250 .................................................. 1st through 14th day 
 $ 500 ................................................. 15th through 30th day 
 $ 1000 ................................................. 31st day and beyond 
 
53.54. For any other violation of this Consent Decree, the following stipulated penalties 

shall accrue per violation per Day for each violation: 

Penalty Per Violation Per Day Period of Noncompliance 

 $ 250 .................................................. 1st through 14th day 
 $ 500 ................................................. 15th through 30th day 
 $ 1000 ................................................. 31st day and beyond 
 
54.55. Stipulated penalties under this Section shall begin to accrue on the Day after 

performance is due or on the Day a violation occurs, whichever is applicable, and shall continue 

to accrue until performance is satisfactorily completed or until the violation ceases.  Stipulated 

penalties shall accrue simultaneously for separate violations of this Consent Decree. 

55.56. Blue Lake shall pay stipulated penalties to the United States and the District 

within 30 Days of a written demand by either Plaintiff.  Blue Lake shall pay 50 percent of the 

total stipulated penalty amount due to the United States and 50 percent to the District.  The 

Plaintiff making a demand for payment of a stipulated penalty shall simultaneously send a copy 

of the demand to the other Plaintiff. 

56.57. Either Plaintiff may in the unreviewable exercise of its discretion, reduce or waive 

stipulated penalties otherwise due it under this Consent Decree. 

57.58. Stipulated penalties shall continue to accrue as provided in Paragraph 55, during 

any Dispute Resolution, but need not be paid until the following: 
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a. If the dispute is resolved by agreement or by a decision of EPA or the 

District that is not appealed to the Court, Blue Lake shall pay accrued penalties determined to be 

owing, together with interest, to the United States or the District, or to both, within 30 Days of 

the effective date of the agreement or the receipt of EPA’s or the District’s decision or order. 

b. If the dispute is appealed to the Court and the United States or the District 

prevails in whole or in part, Blue Lake shall pay all accrued penalties determined by the Court to 

be owing, together with interest, within 60 Days of receiving the Court’s decision or order, 

except as provided in subparagraph c, below. 

c. If any Party appeals the District Court’s decision, Blue Lake shall pay all 

accrued penalties determined to be owing, together with interest, within 15 Days of receiving the 

final appellate court decision. 

58.59. Blue Lake shall pay stipulated penalties owing to the United States in the manner 

set forth and with the confirmation notice required by Paragraph 9, except that the transmittal 

letter shall state that the payment is for stipulated penalties and shall state for which violation(s) 

the penalties are being paid.  Blue Lake shall pay stipulated penalties owing to the District in the 

manner set forth in Paragraph 9. 

59.60. If Blue Lake fails to pay stipulated penalties according to the terms of this 

Consent Decree, Blue Lake shall be liable for interest on such penalties, as provided for in 

28 U.S.C. § 1961, accruing as of the date payment became due.  Nothing in this Paragraph shall 

be construed to limit the United States or the District from seeking any remedy otherwise 

provided by law for Blue Lake’s failure to pay any stipulated penalties. 

60.61. Subject to the provisions of Section XIV of this Consent Decree (Effect of 

Settlement/Reservation of Rights), the stipulated penalties provided for in this Consent Decree 

shall be in addition to any other rights, remedies, or sanctions available to the United States for 

Blue Lake’s violation of this Consent Decree or applicable law.  Where a violation of this 

Consent Decree is also a violation of the Clean Air Act or District regulations, Blue Lake shall 

be allowed a credit, for any stipulated penalties paid, against any statutory penalties imposed for 

such violation. 
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X. FORCE MAJEURE 

61.62. “Force majeure,” for purposes of this Consent Decree, is defined as any event 

arising from causes beyond the control of Blue Lake, of any entity controlled by Blue Lake, or of 

Blue Lake’s contractors that delays or prevents the performance of any obligation under this 

Consent Decree despite Blue Lake’s best efforts to fulfill the obligation.  The requirement that 

Blue Lake exercise “best efforts to fulfill the obligation” includes using best efforts to anticipate 

any potential force majeure event and best efforts to address the effects of any such event (a) as it 

is occurring and (b) after it has occurred to prevent or minimize any resulting delay to the 

greatest extent possible.  “Force majeure” does not include Blue Lake’s financial inability to 

perform any obligation under this Consent Decree. “Force majeure” does include, but is not 

limited to, failure to obtain or delays in obtaining any required governmental approvals despite 

Blue Lake’s best efforts to fulfill the obligation to obtain such approvals, including submitting 

complete and timely applications for required approvals and providing full and timely responses 

to requests for additional information and/or data from the entity providing a required approval. 

62.63. If any event occurs or has occurred that may delay the performance of any 

obligation under this Consent Decree, whether or not caused by a force majeure event, Blue Lake 

shall provide notice orally or by electronic or facsimile transmission to Chief, Air and TRI 

Section, Enforcement Division, U.S. Environmental Protection Agency, Region IX, within 72 

hours of when Blue Lake first knew that the event might cause a delay.  Within seven days 

thereafter, Blue Lake shall provide in writing to EPA and the District an explanation and 

description of the reasons for the delay; the anticipated duration of the delay; all actions taken or 

to be taken to prevent or minimize the delay; a schedule for implementation of any measures to 

be taken to prevent or mitigate the delay or the effect of the delay; Blue Lake’s rationale for 

attributing such delay to a force majeure event if it intends to assert such a claim; and a statement 

as to whether, in the opinion of Blue Lake, such event may cause or contribute to an 

endangerment to public health, welfare or the environment.  Blue Lake shall include with any 

notice all available documentation supporting the claim that the delay was attributable to a force 

majeure.  Failure to comply with the above requirements shall preclude Blue Lake from asserting 
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any claim of force majeure for that event for the period of time of such failure to comply, and for 

any additional delay caused by such failure.  Blue Lake shall be deemed to know of any 

circumstance of which Blue Lake, any entity controlled by Blue Lake, or Blue Lake’s contractors 

knew or should have known. 

63.64. If EPA, after a reasonable opportunity for review and comment by the District, 

agrees that the delay or anticipated delay is attributable to a force majeure event, the time for 

performance of the obligations under this Consent Decree that are affected by the force majeure 

event will be extended by EPA, after a reasonable opportunity for review and comment by the 

District, for such time as is necessary to complete those obligations.  An extension of the time for 

performance of the obligations affected by the force majeure event shall not, of itself, extend the 

time for performance of any other obligation.  EPA will notify Blue Lake in writing of the length 

of the extension, if any, for performance of the obligations affected by the force majeure event. 

64.65. If EPA, after a reasonable opportunity for review and comment by the District, 

does not agree that the delay or anticipated delay has been or will be caused by a force majeure 

event, EPA will notify Blue Lake in writing of its decision. 

65.66. If Blue Lake elects to invoke the dispute resolution procedures set forth in Section 

XI (Dispute Resolution), it shall do so no later than 30 days after receipt of EPA’s notice.  In any 

such proceeding, Blue Lake shall have the burden of demonstrating by a preponderance of the 

evidence that the delay or anticipated delay has been or will be caused by a force majeure event, 

that the duration of the delay or the extension sought was or will be warranted under the 

circumstances, that best efforts were exercised to avoid and mitigate the effects of the delay, and 

that Blue Lake complied with the requirements of Paragraphs 62 and 63, above.  If Blue Lake 

carries this burden, the delay at issue shall be deemed not to be a violation by Blue Lake of the 

affected obligation of this Consent Decree identified to EPA and the Court. 

XI. DISPUTE RESOLUTION 

66.67. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree.  Blue Lake’s failure to seek resolution of a dispute 
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under this Section shall preclude Blue Lake from raising any such issue as a defense to an action 

by the United States or the District to enforce any obligation of Blue Lake arising under this 

Decree. 

67.68. Informal Dispute Resolution.  Any dispute subject to Dispute Resolution under 

this Consent Decree shall first be the subject of informal negotiations.  The dispute shall be 

considered to have arisen when Blue Lake sends the United States a written Notice of Dispute.  

Such Notice of Dispute shall state clearly the matter in dispute.  The period of informal 

negotiations shall not exceed 20 Days from the date the dispute arises, unless that period is 

modified by written agreement.  If the Parties cannot resolve a dispute by informal negotiations, 

then the position advanced by the United States shall be considered binding unless, within 10 

Days after the conclusion of the informal negotiation period, Blue Lake invokes formal dispute 

resolution procedures as set forth below. 

68.69. Formal Dispute Resolution.  Blue Lake shall invoke formal dispute resolution 

procedures, within the time period provided in the preceding Paragraph, by serving on the United 

States a written Statement of Position regarding the matter in dispute.  The Statement of Position 

shall include, but need not be limited to, any factual data, analysis, or opinion supporting Blue 

Lake’s position and any supporting documentation relied upon by Blue Lake.   

69.70. The United States shall serve its Statement of Position within 45 Days of receipt 

of Blue Lake’s Statement of Position.  The United States’ Statement of Position shall include, 

but need not be limited to, any factual data, analysis, or opinion supporting that position and any 

supporting documentation relied upon by it.  The United States’ Statement of Position shall be 

binding on Blue Lake, unless Blue Lake files a motion for judicial review of the dispute in 

accordance with Paragraph 72.  

70.71. The United States shall maintain the administrative record for any dispute 

following these procedures. The administrative record shall consist of the Parties’ Statements of 

Position and supporting documentation submitted with the Statements of Position. 

71.72. Blue Lake may seek judicial review of the dispute by filing with the Court and 

serving on the United States and the District, in accordance with Section XVI of this Consent 
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Decree (Notices), a motion requesting judicial resolution of the dispute.  The motion must be 

filed within 10 Days of receipt of the United States’ Statement of Position pursuant to the 

preceding Paragraph.  The motion shall contain a written statement of Blue Lake’s position on 

the matter in dispute, including any supporting factual data, analysis, opinion, or documentation, 

and shall set forth the relief requested and any schedule within which the dispute must be 

resolved for orderly implementation of the Consent Decree. 

72.73. The United States and District shall respond to Blue Lake’s motion within the 

time period allowed by the Local Rules of this Court.  Blue Lake may file a reply memorandum, 

to the extent permitted by the Local Rules. 

73.74. Standard of Review 

a. Disputes Concerning Matters Accorded Record Review.  Except as 

otherwise provided in this Consent Decree, in any dispute brought under Paragraph 69 pertaining 

to the adequacy or appropriateness of plans, procedures to implement plans, schedules or any 

other items requiring approval by EPA and the District under this Consent Decree, and all other 

disputes that are accorded review on the administrative record under applicable principles of 

administrative law, Blue Lake shall have the burden of demonstrating, based on the 

administrative record, that the position of the United States and District is arbitrary and 

capricious or otherwise not in accordance with law. 

b. Other Disputes.  Except as otherwise provided in this Consent Decree, in 

any other dispute brought under Paragraph 69, Blue Lake shall bear the burden of demonstrating 

that its position complies with this Consent Decree. 

74.75. The invocation of dispute resolution procedures under this Section shall not, by 

itself, extend, postpone, or affect in any way any obligation of Blue Lake under this Consent 

Decree, unless and until final resolution of the dispute so provides.  Stipulated penalties with 

respect to the disputed matter shall continue to accrue from the first Day of noncompliance, but 

payment shall be stayed pending resolution of the dispute as provided in Paragraph 58.  If Blue 

Lake does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as 

provided in Section IX (Stipulated Penalties). 
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XII. PERMITS 

75.76. Where any compliance obligation under Section V (Compliance Requirements) 

requires Blue Lake to obtain a federal, state, or local permit or approval, Blue Lake shall submit 

a timely and complete application for such permit or approval and take all other actions 

necessary to obtain all such permits or approvals.  Blue Lake may seek relief under the 

provisions of Section X of this Consent Decree (Force Majeure) for any delay in the performance 

of any such obligation resulting from a failure to obtain, or a delay in obtaining, any permit or 

approval required to fulfill such obligation, if Blue Lake has submitted timely and complete 

applications and has taken all other actions necessary to obtain all such permits or approvals. 

76.77. Notwithstanding the reference to Blue Lake’s Title V Permit in this Consent 

Decree, the enforcement of such permit shall be in accordance with its own terms and the Act.  

Blue Lake’s Title V Permit for the Facility shall not be enforceable under this Consent Decree 

regardless of whether such term has or will become part of a Title V Permit, subject to the terms 

of Section XX (Termination) of this Consent Decree. 

77.78. Within thirty (30) months of EPA’s approval of the Boiler Engineering Study 

Report, Blue Lake shall submit an application to the District to permanently include the 

requirements and limitations enumerated in this Consent Decree into a federally-enforceable 

permit (other than a Title V operating permit), such that the requirements and limitations 

enumerated in this Paragraph become and remain ‘applicable requirements’ as that term is 

defined in 40 C.F.R. Part 70.2 and these requirements shall survive the termination of this 

Consent Decree in accordance with Section XX (Termination) in the form of a federally-

enforceable permit (other than a Title V operating permit).  The permit shall require compliance 

with the following: (a) any applicable Emission Rate; (b) all Continuous Operation requirements; 

(c) any requirements of a plan approved pursuant to this Consent Decree, including the Fuel 

Management, ESP Optimization, and Fugitive Road Dust Plans; (d) the Ash Handling and 

Disposal Procedures in Paragraph 27; (e) all monitoring requirements of this Consent Decree; (f) 

all limitations set forth in Section VI (Prohibition on Netting Credits or Offsets from Required 

Controls; and (g) all compliance methods imposed by this Consent Decree. 
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78.79. Within ninety (90) Days of obtaining the permit required under Paragraph 78, 

Blue Lake shall apply for amendment of its Title V Permit to incorporate the requirements and 

limitations of such permit into the Title V Permit for the Facility.   

79.80. Blue Lake shall provide the United States with a copy of each application for a 

federally enforceable permit required by this Section, as well as a copy of any permit proposed 

as a result of such application, to allow for timely EPA participation in any public comment 

opportunity. 

80.81. This Consent Decree shall not terminate before all the requirements and 

limitations enumerated in this Consent Decree, including, but not limited to, those listed in 

Paragraph 78, are incorporated into Blue Lake’s federally enforceable construction permits and 

Title V Permit for the Facility. 

XIII. INFORMATION COLLECTION AND RETENTION 

81.82. The United States, the District, and their representatives, including attorneys, 

contractors, and consultants, shall have the right of entry into any facility covered by this 

Consent Decree, at all reasonable times, upon presentation of credentials, to: 

a. monitor the progress of activities required under this Consent Decree; 

b. verify any data or information submitted to the United States or the 

District in accordance with the terms of this Consent Decree; 

c. obtain samples and, upon request, splits of any samples taken by Blue 

Lake or its representatives, contractors, or consultants;  

d. obtain documentary evidence, including photographs and similar data; and 

e. assess Blue Lake’s compliance with this Consent Decree. 

82.83. Until five (5) years after the termination of this Consent Decree, Blue Lake shall 

retain, and shall instruct its contractors and agents to preserve, all non-identical copies of all 

documents, records, or other information (including documents, records, or other information in 

electronic form) in its or its contractors’ or agents’ possession or control, or that come into its or 

its contractors’ or agents’ possession or control, and that relate in any manner to Blue Lake’s 

performance of its obligations under this Consent Decree.  This information-retention 
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requirement shall apply regardless of any contrary corporate or institutional policies or 

procedures.  At any time during this information-retention period, upon request by the United 

States or the District, Blue Lake shall provide copies of any documents, records, or other 

information required to be maintained under this Paragraph. 

83.84. At the conclusion of the information retention period provided in the preceding 

Paragraph, Blue Lake shall notify the United States and the District at least ninety (90) Days 

prior to the destruction of any documents, records, or other information subject to the 

requirements of the preceding Paragraph and, upon request by the United States or the District, 

Blue Lake shall deliver any such documents, records, or other information to EPA or the District.  

Blue Lake may assert that certain documents, records, or other information is privileged under 

the attorney-client privilege or any other privilege recognized by federal law.  If Blue Lake 

asserts such a privilege, it shall provide the following:  (1) the title of the document, record, or 

information; (2) the date of the document, record, or information; (3) the name and title of each 

author of the document, record, or information; (4) the name and title of each addressee and 

recipient; (5) a description of the subject of the document, record, or information; and (6) the 

privilege asserted by Blue Lake.  However, no documents, records, or other information created 

or generated pursuant to the requirements of this Consent Decree shall be withheld on grounds of 

privilege. 

84.85. Blue Lake may also assert that information required to be provided under this 

Section is protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2.  As to 

any information that Blue Lake seeks to protect as CBI, Blue Lake shall follow the procedures 

set forth in 40 C.F.R. Part 2. 

85.86. This Consent Decree in no way limits or affects any right of entry and inspection, 

or any right to obtain information, held by the United States or the District pursuant to applicable 

federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligation of 

Blue Lake to maintain documents, records, or other information imposed by applicable federal or 

state laws, regulations, or permits. 
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XIV. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS 

86.87. This Consent Decree resolves the civil claims of the United States and the District 

against Blue Lake for the violations alleged in the Complaint filed in this action through the date 

of lodging.   

87.88. The United States and the District reserve all legal and equitable remedies 

available to enforce the provisions of this Consent Decree, except as expressly stated in 

Paragraph 87.  This Consent Decree shall not be construed to limit the rights of the United States 

or the District to obtain penalties or injunctive relief under the Act or implementing regulations, 

or under other federal or state laws, regulations, or permit conditions, except as expressly 

specified in Paragraph 87.  The United States and the District further reserve all legal and 

equitable remedies to address any imminent and substantial endangerment to the public health or 

welfare or the environment arising at, or posed by, Blue Lake’s Facility, whether related to the 

violations addressed in this Consent Decree or otherwise. 

88.89. In any subsequent administrative or judicial proceeding initiated by the United 

States or the District for injunctive relief, civil penalties, or other appropriate relief relating to the 

Facility, Blue Lake shall not assert, and may not maintain, any defense or claim based upon the 

principles of waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-

splitting, or other defenses based upon any contention that the claims raised by the United States 

or the District in the subsequent proceeding were or should have been brought in the instant case, 

except with respect to claims that have been specifically resolved pursuant to Paragraph 87 of 

this Section. 

89.90. This Consent Decree is not a permit, or a modification of any permit, under any 

federal, State, or local laws or regulations.  Blue Lake is responsible for achieving and 

maintaining complete compliance with all applicable federal, State, and local laws, regulations, 

and permits; and Blue Lake’s compliance with this Consent Decree shall be no defense to any 

action commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  

The United States and the District do not, by their consent to the entry of this Consent Decree, 

warrant or aver in any manner that Blue Lake’s compliance with any aspect of this Consent 
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Decree will result in compliance with provisions of the Act, 42 U.S.C. § 7401 et seq., or with any 

other provisions of federal, State, or local laws, regulations, or permits. This Consent Decree 

does not limit or affect the rights of the District to incorporate additional and/or more stringent 

conditions than those established in this Consent Decree in its permits or approvals for the 

Facility as may be authorized or warranted under federal, state, or local laws or regulations. 

90.91. This Consent Decree does not limit or affect the rights of Blue Lake or of the 

United States or the District against any third parties, not party to this Consent Decree, nor does 

it limit the rights of third parties, not party to this Consent Decree, against Blue Lake, except as 

otherwise provided by law. 

91.92. This Consent Decree shall not be construed to create rights in, or grant any cause 

of action to, any third party not a Party to this Consent Decree. 

XV. COSTS 

92.93. The Parties shall bear their own costs of this action, including attorneys’ fees, 

except that the United States and the District shall be entitled to collect the costs (including 

attorneys’ fees) incurred in any action necessary to collect any portion of the civil penalty or any 

stipulated penalties due by not paid by Blue Lake. 

XVI. NOTICES AND SUBMISSIONS 

93.94. Unless otherwise specified herein, all approvals, consents, deliverables, 

modifications, notices, notifications, objections, proposals, reports, requests, submissions, or 

communications required by this Consent Decree must be in writing. Whenever, under this CD, 

notice is required to be given, or a report or other document is required to be sent, by one Party 

to another, it must be directed to the person(s) specified below at the address(es) specified below.  

Any Party may change the person and/or address applicable to it by providing notice of such 

change to all Parties.  All notices under this Section are effective upon receipt, unless otherwise 

specified.  Except as otherwise provided, notice to a Party by email (if that option is provided 

below) or by regular mail in accordance with this Section satisfies any notice requirement of the 

CD regarding such Party. 

To the United States: 
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EES Case Management Unit 
U.S. Department of Justice 
Environment and Natural Resources Division 
P.O. Box 7611  
Washington, D.C.  20044-7611 
Eescdcopy.enrd@usdoj.gov 
Re: DJ # 90-5-2-1-11038 
 
and 
 
Brian Riedel 
U.S. Environmental Protection Agency 
Region IX 
75 Hawthorne Street 
San Francisco, California 94105 
riedel.brian@epa.gov 
 
To EPA: 
 
Director, Enforcement Division (ENF-1)  
U.S. Environmental Protection Agency, Region IX  
75 Hawthorne Street  
San Francisco, CA 94105  
Attn: Mark Sims, ENF-2-1 
sims.mark@epa.gov 
 
To the District: 
 
Air Pollution Control Officer 
North Coast Unified Air Quality Management District 
707 L. St. 
Eureka, CA 95501 
 
and 
 
Nancy Diamond 
District Counsel 
Law Offices of Nancy Diamond 
822 G Street, Suite 3 
Arcata, CA 95521 
 
To Blue Lake:  
 
Blue Lake Power, LLC 
Attn:  Glenn Zane 
1615 Continental Street, Suite 100 

Case 3:16-cv-00961-JD   Document 46-2   Filed 09/22/16   Page 41 of 50



 

 Consent Decree – 3:16-cv-00961 

38 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Redding, CA 96001 
and 
 
David O’Neill 
President 
LandGas Technology LLC 
5487 N. Milwaukee Avenue 
Chicago, IL 60630 
 
and 
 
Jane E. Luckhardt 
Day Carter & Murphy LLP 
3620 American River Drive, Suite 205 

  Sacramento, CA 95864  
 

XVII. EFFECTIVE DATE 

94.95. The Effective Date of this Consent Decree shall be the date upon which this 

Consent Decree is entered by the Court or a motion to enter the Consent Decree is granted, 

whichever occurs first, as recorded on the Court’s docket.  

XVIII.     RETENTION OF JURISDICTION 

95.96. The Court shall retain jurisdiction over this case until termination of this Consent 

Decree, for the purpose of resolving disputes arising under this Decree or entering orders 

modifying this Decree, pursuant to Sections XI and XIX, or effectuating or enforcing compliance 

with the terms of this Decree. 

XIX. MODIFICATION 

96.97. The terms of this Consent Decree, including any attached appendices, may be 

modified only by a subsequent written agreement signed by all the Parties.  Where the 

modification constitutes a material change to this Decree, it shall be effective only upon approval 

by the Court. 

97.98. Any disputes concerning modification of this Decree shall be resolved pursuant to 

Section XI of this Decree (Dispute Resolution), provided, however, that, instead of the burden of 

proof provided by Paragraph 74, the Party seeking the modification bears the burden of 
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demonstrating that it is entitled to the requested modification in accordance with Federal Rule of 

Civil Procedure 60(b). 

XX. TERMINATION 

98.99. After Blue Lake has completed the requirements of Section V (Compliance 

Requirements) of this Decree, has thereafter maintained continuous satisfactory compliance with 

this Consent Decree for a period of four (4) years, has obtained federally-enforceable permits 

that comply with the requirements of Section XII (Permits), and has paid the civil penalty and 

any accrued interest and stipulated penalties as required by this Consent Decree, Blue Lake may 

serve upon the United States and the District a Request for Termination, stating that Blue Lake 

has satisfied those requirements, together with all necessary supporting documentation.  

99.100. In the event that Blue Lake permanently shuts down the Facility prior to 

satisfying all the requirements in Paragraph 99, it may serve upon the United States and the 

District a Request for Termination after paying the civil penalty, environmental mitigation, and 

any outstanding stipulated penalties as required by this Consent Decree, and relinquishing its 

operating permits and Title V Permits to the District. 

100.101. Following receipt by the United States and the District of Blue Lake’s 

Request for Termination, the Parties shall confer informally concerning the Request and any 

disagreement that the Parties may have as to whether Blue Lake has satisfactorily complied with 

the requirements for termination of this Consent Decree.  If the United States, after consultation 

with the District, agrees that the Decree may be terminated, the Parties shall submit, for the 

Court’s approval, a joint stipulation terminating the Decree. 

101.102. If the United States, after consultation with the District, does not agree that 

the Decree may be terminated, Blue Lake may invoke Dispute Resolution under Section XI of 

this Decree.  However, Blue Lake shall not seek Dispute Resolution of any dispute regarding 

termination, under Paragraph 69 of Section XI, until 60 Days after service of its Request for 

Termination. 
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XXI. PUBLIC PARTICIPATION 

102.103. This Consent Decree shall be lodged with the Court for a period of not less 

than 30 Days for public notice and comment in accordance with 28 C.F.R. § 50.7.  The United 

States reserves the right to withdraw or withhold its consent if the comments regarding the 

Consent Decree disclose facts or considerations indicating that the Consent Decree is 

inappropriate, improper, or inadequate.  Blue Lake consents to entry of this Consent Decree 

without further notice and agrees not to withdraw from or oppose entry of this Consent Decree 

by the Court or to challenge any provision of the Decree, unless the United States has notified 

Blue Lake in writing that it no longer supports entry of the Decree. 

XXII. SIGNATORIES/SERVICE 

103.104. Each undersigned representative of Blue Lake, the District, and the 

Assistant Attorney General for the Environment and Natural Resources Division of the 

Department of Justice, certifies that he or she is fully authorized to enter into the terms and 

conditions of this Consent Decree and to execute and legally bind the Party he or she represents 

to this document. 

104.105. This Consent Decree may be signed in counterparts, and its validity shall 

not be challenged on that basis.  Blue Lake agrees to accept service of process by mail with 

respect to all matters arising under or relating to this Consent Decree and to waive the formal 

service requirements set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any 

applicable Local Rules of this Court including, but not limited to, service of a summons. 

105.106. The Parties agree that Defendant need not file an answer to the Complaint 

in this action unless or until the Court expressly declines to enter this Consent Decree. 

XXIII.     INTEGRATION 

106.107. This Consent Decree constitutes the final, complete, and exclusive 

agreement and understanding among the Parties with respect to the settlement embodied in the 

Decree and supersedes all prior agreements and understandings, whether oral or written, 

concerning the settlement embodied herein.  Other than deliverables that are subsequently 

submitted and approved pursuant to this Decree, no other document, nor any representation, 
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inducement, agreement, understanding, or promise, constitutes any part of this Decree or the 

settlement it represents, nor shall it be used in construing the terms of this Decree. 

XXIV. HEADINGS 

107.108. Headings to the sections and subsections of this Consent Decree are 

provided for convenience and do not affect the meaning or interpretation of the provisions of this 

Consent Decree. 

XXV.     FINAL JUDGMENT 

108.109. Upon approval and entry of this Consent Decree by the Court, this 

Consent Decree shall constitute a final judgment of the Court as to the United States, the District, 

and Blue Lake.   

SO ORDERED.  

 

Dated and entered this      day of ________________, ________.      

 
 

 __________________________ 

 [_____________________] 
 Hon. James Donato 
 UNITED STATES DISTRICT JUDGE 

     Northern District of California 
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Signature Page for United States v. Blue Lake Power, LLC Consent Decree 
 

FOR PLAINTIFF UNITED STATES OF AMERICA: 

 
__________    ________________________________ 
DATE:     ELLEN M. MAHAN 
     Deputy Section Chief 
     Environmental Enforcement Section 
     U.S. Department of Justice 
 

__________    ________________________________ 
DATE:     SHEILA McANANEY 
     Trial Attorney 
     Environmental Enforcement Section 
     Environment and Natural Resources Division 
     U.S. Department of Justice 
     P.O. Box 7611 
     Washington, DC 20044-7611 
     Telephone: (202) 616-6535 
     Facsimile: (202) 616-2427 
     sheila.mcananey@usdoj.gov 
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Signature Page for United States v. Blue Lake Power, LLC Consent Decree 
 

FOR PLAINTIFF UNITED STATES OF AMERICA (continued): 

   
     BRIAN J. STRETCH 
     Acting United States Attorney 
     Northern District of California 
 

__________    ________________________________ 
DATE:     MICHAEL T. PYLE  
     Assistant United States Attorney 
     Northern District of California 
     150 Almaden Boulevard, Suite 900 
     San Jose, California 95113 
     Telephone: (408) 535-5087 
     michael.t.pyle@usdoj.gov 
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FOR PLAINTIFF UNITED STATES OF AMERICA (continued): 
 
 
__________    ________________________________ 
DATE:     JARED BLUMENFELDALEXIS STRAUSS 
     Acting Regional Administrator  
     United States Environmental Protection Agency, Region IX 
 
 
 
 
__________    ________________________________ 
DATE:     CYNTHIA GILES 
     Assistant Administrator for Enforcement 
     and Compliance Assurance 
     United States Environmental Protection Agency 
 
  
 
 
OF COUNSEL: 
BRIAN RIEDEL 
Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region IX 
75 Hawthorne Street 
San Francisco, California  94105 
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FOR PLAINTIFF NORTH COAST UNIFIED AIR QUALITY MANAGEMENT DISTRICT: 
 
 
__________    ________________________________ 
DATE:     BRIAN WILSON 
     Air Pollution Control Officer 
     North Coast Unified Air Quality Management District 
 
 
_________    ________________________________ 
DATE:     NANCY DIAMOND 
     District Counsel  
     North Coast Unified Air Quality Management District 
     Law Offices of Nancy Diamond 
     822 G Street, Suite 3 
     Arcata, CA 95521 
     Telephone: (707) 826-8540 
     Email: ndiamond@ndiamondlaw.com  
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FOR DEFENDANT BLUE LAKE POWER, LLC: 
 
 
__________    ________________________________ 
DATE:     GLENN ZANE 
     President 
     Blue Lake Power, LLC 
     1615 Continental Street, Suite 100 
     Redding, CA 96001 
     Telephone: (530) 246-2455 
     Email: gzane@crsinet.com 
 

_________    ________________________________ 
DATE:     JANE E. LUCKHARDT  
     Day Carter & Murphy LLP 
     3620 American River Drive, Suite 205 
     Sacramento, CA 95864 
     Telephone: (916) 246-7316 
     Email: jluckhardt@daycartermurphy.com 
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From: Hoefner, Dietrich [mailto:DHoefner@lrrc.com]  
Sent: Monday, August 08, 2016 11:08 AM 
To: McAnaney, Sheila (ENRD) <SMcAnaney@ENRD.USDOJ.GOV>; Friedman, Henry (ENRD) 
<HFriedman@ENRD.USDOJ.GOV> 
Cc: Thomas, Pilar <PThomas@lrrc.com>; DeVoe, Adam <ADeVoe@lrrc.com> 
Subject: FW: United States and North Coast Unified Air Quality Management District v. Blue Lake Power LLC, D.J. Ref. 
No. 90‐5‐2‐1‐11038 

 
Sheila and Henry: 
 
Thanks for taking the time for our call last week. As we discussed, I am forwarding Vice Chair Ramsey’s comments (with 
attachments) to the Proposed Consent Decree with Blue Lake Power here. Please let us know if you have any questions. 
Thank You. 
 
Best, 
Dietrich 
 
 

Dietrich Hoefner 
Associate 
303.628.9589 office 
303.623.9222 fax 
dhoefner@lrrc.com  

_____________________________ 

 

Lewis Roca Rothgerber Christie LLP 
1200 17th Street, Suite 3000 
Denver, Colorado 80202-5855 
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From: Jana Ganion <jana.ganion@bluelakerancheria‐nsn.gov> 
Date: Monday, April 4, 2016 at 4:32 PM 
To: "pubcomment‐ees.enrd@usdoj.gov" <pubcomment‐ees.enrd@usdoj.gov> 
Cc: David Rapport <drapport@pacbell.net>, Arla Ramsey <ARamsey@bluelakerancheria‐nsn.gov> 
Subject: United States and North Coast Unified Air Quality Management District v. Blue Lake Power LLC, D.J. Ref. No. 90‐
5‐2‐1‐11038 
 
Good Day, 
 

Attached please find comments from the Blue Lake Rancheria, submitted by Vice Chairperson Arla Ramsey, regarding the 
U.S. Environmental Protection Agency and Department of Justice’s Proposed Consent Decree with
Blue Lake Power, USA & NCUAQMD v. Blue Lake Power LLC, United States District Court for the 
Northern District of California, Case No. 3:16‐cv‐00961, D.J. Ref. No. 90‐5‐2‐1‐11038; 81 FR 11591, 
Page 11591‐11592, Document #2016‐04721. 
 

Also attached are supporting documents referenced in the comments.  
 

If you have any questions, please contact me at your convenience. 
 
Jana 
 
Jana Ganion 
Energy Director 
Blue Lake Rancheria 
jganion@bluelakerancheria‐nsn.gov 
707.668.5101 x1044 
www.bluelakerancheria‐nsn.gov  

A White House “Climate Action Champion” 2015-16 

 
CONFIDENTIALITY NOTICE: This e-mail and attachment(s), if any, is for the sole use of the intended recipient(s) and may contain confidential business 
information protected by the trade secret privilege, the Electronic Communications Privacy Act (ECPA), and/or other legal bases as may apply. If you are not an 
intended recipient, please take notice that disclosure of the information contained herein is inadvertent, expressly lacks the consent of the sender, and your receipt 
of this e-mail does not constitute a waiver of any applicable privilege(s). In this event, please notify the sender immediately, do not disseminate any of the 
information contained herein to any third party, and cause all electronic and/or paper copies of this e-mail to be promptly destroyed. Thank you. 
 
 
 
 

 
This message and any attachments are intended only for the use of the individual or entity to which they are addressed. If the reader of this message or an 
attachment is not the intended recipient or the employee or agent responsible for delivering the message or attachment to the intended recipient you are hereby 
notified that any dissemination, distribution or copying of this message or any attachment is strictly prohibited. If you have received this communication in error, 
please notify us immediately by replying to the sender. The information transmitted in this message and any attachments may be privileged, is intended only for 
the personal and confidential use of the intended recipients, and is covered by the Electronic Communications Privacy Act, 18 U.S.C. §2510-2521.  
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BLUE LAKE, Calif.—Malodorous brown smoke from a power plant enveloped this
logging town on April 29, 2010, and several hundred residents fled until it passed.

Six months later, the plant got $5.4 million from a federal program to promote
environmentally preferable alternatives to fossil fuel.

The plant, Blue Lake Power LLC, burns biomass, which is organic material that can
range from construction debris and wood chips to cornstalks and animal waste. It is
among biomass plants nationwide that together have received at least $700 million in
federal and state green-energy subsidies since 2009, a calculation by The Wall Street
Journal shows.

Yet of 107 U.S. biomass plants that the Journal could confirm were operating at the
start of this year, the Journal analysis shows that 85 have been cited by state or federal
regulators for violating air-pollution or water-pollution standards at some time during the
past five years, including minor infractions.

Biomass is growing as a source of
electricity, its production up about 14% in
the past 10 years, according to the
Department of Energy. Alternative
electricity-production sources as a whole
generate about 13% of power in the U.S.,
and biomass is about 11% of the
alternative production.

As federal and state governments promote
such sources—largely to cut emissions

Blue Lake Power is a wood-fired plant in Blue Lake,
Calif. Justin Scheck/The Wall Street Journal
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believed to affect the climate but also for related goals such as providing cleaner air to
breathe, preventing acid-rain harm to lakes and reducing reliance on energy imports—
biomass plants generally qualify along with wind and solar.

Although the biomass plants inevitably produce emissions, since they burn things, what
they burn replenishes itself, qualifying them as renewable power.

They also count as carbon-neutral, on the notion that the carbon released when they
burn a material such as scrap wood eventually would get into the atmosphere anyway,
when the wood decays.

The Biomass Power Association says any emissions noncompliance lies with a small
number of plants. "The idea that members of my association are out of compliance with
environmental restrictions on a regular basis is totally wrong," said Bob Cleaves,
president of the group, which represents more than 80 power plants that burn wood, not
including Blue Lake.

Mr. Cleaves, who declined to comment on
specific plants, said biomass is cleaner
than the fossil fuels because it is carbon-
neutral, and produces "clean energy"
efficiently. Mr. Cleaves said the biomass
industry gets a disproportionately small
share of public funding in relation to the
amount of energy it generates.

Michael Van Brunt, director of
sustainability for a division of Covanta
Holdings Corp. that owns eight biomass

plants, said such power is a vital piece of the nation's renewable-energy supply and
gets less in government support than fossil-fuel sources. Fossil-fuel industries also
receive government subsidies, but these generally aren't intended to improve the
environment.

Some in the industry say a range of issues, from inconsistent fuel supplies to age, can
make compliance with emissions standards challenging at biomass plants. "It's
goddamn hard to stay in compliance," said Kevin Leary, co-owner of Blue Lake Power.

Mr. Leary—who blamed its smoke release on low-quality fuel—said a problem some
biomass plants face is simply that they are old, tracing back to a Carter-era program to
spur alternatives to imported oil, and weren't designed to meet today's more stringent
emissions rules.

"Without the ability to change the geometry of the furnace, you've got to pull a rabbit out
of a hat" to meet limits on nitrogen-oxides emissions, Mr. Leary said, and use strategies
such as large smoke scrubbers and precise monitoring of fuel and oxygen levels.

Blue Lake is 27 years old. It was idle for a decade until Mr. Leary helped restart it in
2010. Since then it has had emissions violations, a machinery fire and an explosion that
blew a 6-foot hole in a concrete wall. For a while last year it was on an EPA watch list of
plants with compliance issues. Now, Mr. Leary says, it is operating within its permit.

Nearly all U.S. biomass plants receive government support from subsidies, grants or
state-approved power contracts. The federal economic-stimulus act of 2009 provided
more than $11 billion for renewable power, of which about $270 million went to biomass
plants, in grants administered by the Treasury Department. Other federal agencies
involved in such subsidies include the departments of energy and agriculture.

More than 30 states require utilities to buy a percentage of their power from sources
that are renewable, generally letting the utilities pay more for this power than they would
for electricity generated by fossil fuels. Blue Lake sells its electricity to a San Diego
utility that pays it about twice as much for coal-fired plants' energy.

In Old Town, Maine, a facility called Old Town Fuel and Fiber has received more than

More than two dozen truckloads of wood arrive each
day at Blue Lake Power. Justin Scheck/The Wall
Street Journal
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$5 million in federal funds to develop
renewable fuels since 2007, most recently
$377,000 from the state for equipment.

Old Town also has exceeded state-
mandated limits on sulfur or another
pollutant in every quarter since the end of
2009, federal records reviewed by the
Journal show. Violations continued after
the plant paid almost $300,000 in fines

between 2008 and 2011.

Company president Dick Arnold said the violations should stop once the plant receives
a new state permit, which he said will increase its allowable carbon-monoxide
emissions. A spokeswoman for the Maine Department of Environmental Protection said
such a permit is in the approval process. She said the department and Old Town are in
the process of negotiating a "six-figure settlement" in which Old Town will pay fines for
prior violations.

Old Town hasn't been required to pay back its grant funding or subsidies. In almost all
cases, green-power subsidies aren't linked to environmental compliance.

Mary Booth has studied biomass power for the Environmental Working Group, an
organization that calls for stricter regulation, and the Partnership for Policy Integrity, a
smaller group that is critical of biomass plants. She says government agencies should
withhold grants from plants that violate emissions standards. "Why are we subsidizing
and incentivizing something that's dirtier than coal power in certain ways?" she said.

Daniel Kammen, a professor at the University of California at Berkeley who also studies
renewable energy, says that in the long term, creating electricity by burning organic
waste should help reduce greenhouse gases. But he says much recent government
funding has gone to projects that were already online, old ones that are more prone to
break down and are "not necessarily the best in terms of local air quality."

Some violations are attributed to regulatory standards that are still being ironed out.
Simpson Tacoma Kraft Co. of Tacoma, Wash., which mills lumber, got an $18 million
federal grant in February toward the cost of a new wood-burning boiler that produces
electricity and heat. Since it started up in 2009, the boiler has emitted higher levels of
nitrogen oxides than its original state-issued permit allowed, according to state
regulators and Simpson.

Washington state bases permits on the emissions levels achievable by the best boiler
technology. Simpson's permit was based on claims the manufacturer made about what
its emissions should be, but the nitrogen-oxide emissions turned out to be higher, said a
Simpson spokesman, Dave McEntee. The company has done a study to figure out
whether the permit should be changed to allow higher emissions.

Robert Carruthers, a Washington Department of Ecology engineer, said the higher
emissions rate is a "nuanced ongoing issue" that may be resolved by increasing the
plant's allowable emissions.

Mr. McEntee said the plant currently is in "full compliance" with a temporary limit the
state set. He added that EPA calculations show that since the plant started operating it
has helped avoid 179,000 metric tons of carbon emissions, versus buying
conventionally produced power.

California, with 33 biomass plants, has nearly a third of the nation's total. In the Central
Valley, four biomass plants received more than $10 million in state clean-energy
subsidies from 2009 through 2011 while accruing more than $2 million in fines during
the same period.

Crown Disposal runs a biomass plant near Fresno called Madera Power, which the
owner's website describes as producing "green renewable electricity." Crown took it
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over in 2004. Since then, state regulators have cited the plant more than two dozen
times, fining it several times from 2004 to 2009 for failing to perform emissions tests and
emitting excess sulfur and visible smoke.

Madera Power nonetheless qualified under a California program that used a "public
goods" surcharge on utility bills to fund a "self-sustaining renewable energy supply for
California." From 2009 through 2011, when that program ended, Madera Power
received nearly $6 million in subsidies, state records show.

During that time, it emitted excess sulfur, particulates, carbon monoxide and nitrogen
oxides and at one point was found to be burning plastic and rubber, which weren't
allowed.

A second Crown Disposal plant nearby received $3.1 million in state subsidies from
2009 to 2011 and had multiple violations. The San Joaquin Valley Air Pollution Control
District fined Los Angeles County-based Crown $1.875 million in 2010 for the violations.

Since then, regulators have fined the Madera plant for continued excess sulfur and
carbon-monoxide emissions, regulatory documents show. The air district fined it for
excess visible smoke in December, and this year it has had two citations for excess
carbon dioxide.

Crown's owner, Thomas Fry, said the Madera plant hasn't been producing power in
recent months. "It's pretty darn hard to stay in compliance with anything any more," he
said.

Mr. Fry said that officials from the Air Pollution Control District "just come out, decide
they need money, and write a citation."

A district spokeswoman said that before levying a fine, officials hold multiple meetings
with plant managers to figure out how they can come into compliance. The plants were
fined, she said, because they had a pattern of violations and "were burning literally tons
of illegal materials" like plastics.

Two nearby Central Valley power plants, in El Nido and Chowchilla, received more than
$2.5 million in state clean-power subsidies from 2009 to 2011 and violated restrictions
on nitrogen, sulfur and carbon monoxide at various times during those same years. The
EPA last year fined them $835,000.

A problem was inconsistent fuel supplies, said a person who had a management role
with the plants. They had mainly burned building debris, but the construction slowdown
reduced that and forced plants to use more agricultural waste, including orchard
trimmings that didn't burn cleanly.

A spokeswoman for the plants' current owner, Akeida Capital Management, said they
have been running without violations since it acquired them in December. She added
that the plants provide employment for 41 people and use waste that might otherwise
go to landfills.

Blue Lake Power, the plant that once sent residents fleeing, was resurrected with the
help of federal funds.

Built in 1985, it closed in 1999. Hoping to
get into the growing renewable-power
industry, Mr. Leary, a former fiber-optic-
cable engineer, decided to buy the plant
with several partners.

Mr. Leary's group received a $2 million
grant from the U.S. Forest Service and
more than $16 million in investments to
buy and refurbish the plant, knowing a
provision of the federal stimulus act would
refund 30% of the investment, amounting

Blue Lake co-owner Kevin Leary opens a window to
the plant's boiler, where wood chips are burned to
heat steam. Justin Scheck/The Wall Street Journal

Enlarge Image
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to subsidies of over $5 million.

Mr. Leary lived for months in the plant's dusty offices, making deals with logging
companies for wood waste and getting permits in line. The plant fired up on April 29,
2010, and immediately began spewing dark smoke.

Curtis Thompson, who works at the Mad River Brewery across the street, picked up his
wife and young daughter and fled, as did several hundred other residents. "We were
smoked out," Mr. Thompson says. The people returned over the next couple of days as
the air cleared.

The plant went idle. The North Coast Air Quality Management District investigated and
found several violations. It reached a settlement with Mr. Leary requiring Blue Lake to
pay $1.4 million but allowed it to spend most of the money buying new pollution-control
equipment and developing better operating practices rather than paying the agency.

"It has been painful for us to realize that our performance has not been good at all," Mr.
Leary wrote in 2010 to the air board's general manager, Rick Martin.

Blue Lake briefly reopened last year, closing again after a wood-loading conveyor belt
caught fire. Last summer the EPA put the plant on its watch list of problematic polluters
with unresolved compliance issues. It was removed in October.

The plant restarted again in March 2012 and promptly had a pipe explosion that blew a
hole in the boiler and a concrete wall. These have been fixed, and the plant is operating
again.

Mr. Martin of the air board says he hopes it can stay in compliance. There are four
power plants in his district. Three have been fined for environmental violations over the
last two years. They all burn biomass and get subsidies or charge customers a premium
for their electricity.

A fourth plant, Mr. Martin says, has a clean environmental record and no renewable-
energy subsidies. "It burns natural gas," he says.

Write to Justin Scheck at justin.scheck@wsj.com and Ianthe Jeanne Dugan at
ianthe.dugan@wsj.com
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Blue	  Lake	  Rancheria	  Particulate	  Tape	  Sampling	  Event	  
11.05.13,	  at	  Tribal	  housing	  around	  the	  Rancheria	  

	  
Background:	  
The	  Blue	  Lake	  Rancheria	  (mentioned	  as	  “Tribe”	  through	  the	  rest	  of	  the	  document)	  
has	  been	  negatively	  impacted	  by	  fine,	  oily,	  dark	  black	  particulate	  ash	  suspected	  to	  
originate	  from	  a	  biomass	  power	  plant	  facility	  less	  than	  ½	  mile	  SSE	  of	  the	  Rancheria	  
boundary.	  	  
	  
Dark,	  oily,	  crystalline-‐like	  fine	  particulates	  have	  fallen	  all	  around	  the	  Rancheria,	  and	  
specifically	  impact	  Tribal	  Members	  living	  in	  Tribal	  housing	  approximately	  1500	  ft	  
from	  the	  stack	  of	  the	  power	  plant.	  	  
	  
The	  ash	  has	  blanketed	  trees,	  buildings,	  patios,	  outdoor	  furniture,	  food	  gardens,	  
outbuildings,	  etc.	  	  
	  
In	  speaking	  with	  Tribal	  Members,	  they	  have	  noticed	  fresh	  ash	  fall	  overnight	  in	  most	  
cases,	  indicating	  nightly	  activity	  responsible	  for	  the	  ash	  deposits.	  	  
	  
What	  follows	  is	  a	  description	  of	  the	  ash	  sampling	  that	  took	  place	  the	  afternoon	  of	  
11.05.13.	  	  
	  
Materials	  used	  to	  collect	  samples	  are:	  
6	  mil	  blue	  nitrile	  gloves,	  a	  fresh	  pair	  used	  for	  each	  sample	  to	  discourage	  cross	  
contamination.	  
5	  canning	  jars	  and	  lids,	  cleaned	  and	  sterilized	  immediately	  prior	  to	  sampling.	  	  
Scotch	  tape,	  used	  to	  pick	  up	  ash	  samples	  in	  a	  grab	  sample-‐type	  fashion.	  
A	  camera,	  to	  photo	  document	  sampling	  sites	  and	  the	  sampling	  process.	  
	  
	  
	  
2:12	  pm,	  Sampling	  at	  Bonnie	  Mobb’s	  deck	  and	  residence.	  	  
Background:	  The	  deck	  at	  Bonnie’s	  trailer	  was	  built	  less	  than	  a	  month	  ago.	  Since	  that	  
time,	  a	  bench,	  tables,	  and	  potted	  plants	  have	  been	  added.	  Approximately	  8	  days	  ago,	  
she	  set	  out	  a	  plastic	  container	  with	  a	  white	  lid,	  which	  subsequently	  has	  been	  
covered	  in	  fine,	  dark	  particulate.	  She	  describes	  the	  substance	  as,	  “Sticky,	  and	  
impossible	  to	  clean	  up	  without	  it	  smearing	  all	  over	  and	  creating	  a	  larger	  mess”.	  	  
A	  sample	  was	  taken	  from	  the	  white	  lid	  of	  the	  plastic	  container	  using	  scotch	  tape	  to	  
remove	  particulates	  and	  immediately	  placed	  them	  in	  a	  clean,	  lidded	  canning	  jar,	  
labeled	  with	  the	  place,	  date,	  and	  time.	  Included	  for	  reference	  is	  a	  photo	  of	  a	  
geranium,	  which	  did	  not	  have	  any	  particulate	  matter	  on	  it	  when	  she	  moved	  into	  that	  
space	  a	  month	  ago,	  and	  now	  has	  particulates	  all	  over	  the	  dendritic	  veins	  of	  the	  
leaves.	  Photos:	  
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2:31pm	  Sampling	  at	  Mandi	  Kindred’s	  patio.	  
Fine	  ash	  particulate	  was	  noted	  all	  around	  the	  residence:	  on	  a	  boat	  parked	  there,	  on	  
top	  of	  the	  electrical	  meter,	  where	  1	  sample	  was	  taken,	  and	  all	  over	  the	  back	  patio,	  
furniture,	  etc.	  where	  an	  additional	  sample	  was	  taken	  at	  2:38.	  	  Photos:	  	  
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2:43	  Sample	  at	  Arla	  Ramsey’s	  residence.	  
Sample	  obtained	  from	  an	  outdoor	  plastic	  picnic	  table.	  Ash	  was	  noted	  all	  over	  the	  
Yurt,	  deck,	  motorcycle,	  an	  outbuilding,	  on	  a	  tarp,	  etc.	  EVERYWHERE.	  Photos:	  
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3:01	  Sample	  at	  Art	  Ramsey’s.	  
Sample	  obtained	  at	  a	  small	  windmill.	  Ash	  was	  noticed	  all	  around	  the	  property,	  on	  
the	  deck,	  top	  of	  chicken	  coop,	  on	  apple	  trees,	  etc.	  Art	  had	  brought	  in	  2	  apples	  with	  
similar	  ash	  on	  them	  earlier	  in	  the	  week,	  and	  has	  noticed	  it	  on	  his	  greenhouse	  and	  all	  
over	  his	  outdoor	  food	  garden	  throughout	  the	  growing	  season.	  Photo:
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SURPRISE ARTICLE! ELECTRIC CARS SOLAR POWER WIND POWER 100% RENEWABLE ENERGY? RSS SPONSOR A POST ADVERTISE

Biomass Emissions Question
Arises Again
April 14th, 2014 by Sandy Dechert 

It’s called “urban biomass,” and it’s ours (spsmw.org).

Hard to imagine a subject that would !nd The Wall Street Journal and Grist in line with each
other’s thinking, but burning wood for energy has achieved it. Neither outlet seems to view the
topic positively. Both have cited the scienti!c work of Dr. Mary S. Booth, a
former Environmental Working Group scientist who now works for the Partnership for Policy
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Integrity.

The basic arguments about using biomass as a source of energy have been around for some
years, since bioenergy began to gain a following as an alternative to traditional fossil fuels and
nuclear plants. Flags went up in 2010, for example, when a six-month study by Massachusetts
environmental o"cials found that biomass-!red electricity might cause a 3% greater increase
in carbon emissions than equivalent power from coal by 2050. (The issue does not apply to
methane or algae energy generation, also biomass-based.)

The controversy surprised the MA Commonwealth o"cials, who had thought biomass a partial
answer to emissions goals. AP picked up the story, which spawned active discussion on the
concepts of “carbon debt,” “carbon dividends,” and “carbon-neutral.”

“Biomass: Good for the Environment,” from the Biomass Power Association (usabiomass.org).

Almost two years ago, Justin Scheck and Ianthe Jeanne Dugan, who report on energy for The
Wall Street Journal, argued against biomass because of providers’ lax compliance with emissions
standards, the subsidies biomass plants receive, and the premiums they charge customers for
electricity. Scheck and Dugan cited the case of Blue Lake Power in California, “among biomass
plants nationwide that together have received at least $700 million in federal and state green-
energy subsidies since 2009” (a drop in the bucket compared to annual fossil subsidies of $14
to $52 billion).

The authors quoted Dr. Booth as advising that government agencies should withhold grants
from plants that violate the standards: “Why are we subsidizing and incentivizing something
that’s dirtier than coal power in certain ways?”
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Debate continued, especially overseas, where
the UK government had begun heavily
supporting biomass power and major coal
power stations had announced plans to switch
to biomass fuels. These actions prompted
Britain’s largest nature conservation
organization (the Royal Society for the
Protection of Birds) and environmental groups
Friends of the Earth and Greenpeace to issue a
report in 2012 (“Dirtier than Coal?“) stating that
that burning whole trees (especially conifers) to
generate electricity is worse for the climate
than coal burning and results in 49% more
emissions.

The subject came up again this month, when
environment writers/groups including John
Upton of Grist, actforclimatejustice.org, the
Global Justice Ecology Project, and so on
related the publication of Dr. Booth’s recent PPI
study, “Trees, Trash, and Toxics: How Biomass
Energy Has Become the New Coal.” Bloomberg
News also picked up the story.

In her new report, Booth again casts burning wood in power plants as more damaging to air
quality and the atmosphere than burning coal.

“What emerges from our
analysis is a picture of an
industry that despite loudly
and continually proclaiming
itself clean and green, is in
many respects still one of the
dirtiest corners of the energy
industry, an industry where
avoidance of pollution
restrictions is tolerated, and
even encouraged, by state and
federal regulators.”

She makes a case we’ve heard before. This
time, however, the research details a close
scrutiny of 88 air emissions permits from
woodburning power plants. (Reportedly, more
than 9,600 facilities are currently operating in the US.) Her report has caused some concern.
Booth’s calculations back up the earlier indications that for every megawatt-hour of electricity
produced, even the cleanest American biomass plants pump out about 50% more carbon
dioxide than plants that burn coal. She also found that the biomass plants she studied produce
more than twice as much nitrogen oxide, soot, carbon monoxide, and volatile organic matter
as coal plants.

The Biomass Power Association of the US naturally disputes Booth’s report, saying “Biomass
is a clean, renewable energy source that our nation relies upon to reduce our dependence on
fossil fuels.” The industry regards “Trees, Trash, and Toxics” as “an 81-page editorial.”

It showcases a fundamental misunderstanding of the science
surrounding forestry and biomass, and a lack of familiarity with
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the state and federal laws governing energy and the environment.
Governing bodies from the State of California to the nation of
Denmark rightly look to biomass as a sound, proven solution for
generating clean energy while keeping forests healthy, and an
essential part of any renewable energy policy. This report [by Dr.
Booth] was not peer-reviewed, nor was it joined or supported by
any credible national environmental organization.

Carrie Annand, Biomass Power Association external a#airs vice president, cites the Plain!eld,
Connecticut, Renewable Energy Project and the Cabin Creek Biomass Facility in Placer County,
California, as examples of biomass facilities gone right.

For regulated pollutants—the same pollutants discussed in the
PFPI report—the construction of the Cabin Creek biomass plant,
which used the wood waste that traditionally had been open
burned, resulted in staggering reductions in emissions—95% to
99%. Similar reductions were confirmed by Placer County in a
2011 published, peer-reviewed report in the Journal of the Air &
Waste Management Association—particulate emissions by 98%,
NOX emissions by 54%, CO emissions by 97%, and CO2
emission by 17%.

BPA goes on to state: “the report asserts that biomass plants can emit more ‘pollution’ than
fossil-fuel !red plants. That is simply incorrect. Facilities that emit less than 250 tons
[emphasized in the Booth report] are very minor contributors to overall air quality. The PSD
permitting program is designed appropriately to focus on larger emitters given they are the
source of the vast majority of emissions in this country.” The organization also rebuts Booth’s
statements about biomass and hazardous air pollutants and the equivalence of biomass
boilers and waste-burning incinerators.

Several of the assumptions questioned in 2012 bear repeating and applying to the American
situation as described in the 2014 report:

• All of a tree is burned for biomass energy.
• Wood is the only source of biomass.
• There is a de!ned capacity of forestland and we
can’t increase or improve it.

“Biomass frequently only uses parts of the
trees that have no other commercial use, such
as thinnings, smaller branches and o#-cuts,
which would otherwise be wasted. Higher
demand for well-managed forests means
helping forests to become more productive and
even bringing currently neglected forests back
into use. 60% of the UK’s forest land, for
example, is currently unmanaged….

“Non-forest sources of biomass [include]
energy crops and agricultural by-products….
[Also,] biomass burned for energy is sourced
from by-products and residues or is a material,
such as non-recyclable waste wood, that has no
other economic value and therefore goes to land!ll…. Alternative demand for bioenergy, often
met by wood that previously had little value, can underpin the investment case for better
forest management and new forest plantation.”
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A US-focused perspective on biomass sources, the National Renewable Energy Laboratory
estimated in its “Geographic Perspective” on the American biomass resource (2005) that less
than 40% of American biomass feedstock came from wood. Lumber mills provided 19% of it;
forest residues, 13%; and “urban wood,” 7%. Crop residues were the largest single contributor,
and Conservation Reserve Program switchgrass came in next, just surpassing wood from
lumber mills. The map above shows available resources by county. In 2011, The Wall Street
Journal reported that renewables constituted about 8% of US energy, with 49% of the total
coming from biomass.

Some green theorists and organizations that usually reject carbon capture and storage
schemes outright believe that their only possible use could be with biomass plants. In fact,
biomass power can probably be useful as a transitional fuel without introducing untried and
expensive collateral technology. Cogeneration (CHP), district heating with biomass, and new
synfuel technologies appear to o#er greater promise.

In rebutting some of the 2012 claims, Paul Thompson, head of policy at the UK’s Renewable
Energy Association, got to the real heart of the matter:

“Even when we factor in the
biomass supply chain, which
includes shipping and
processing, its carbon
footprint is dwarfed by coal.”

only. Opinions and comments published on this site may not be

sanctioned by, and do not necessarily represent the views of

Sustainable Enterprises Media, Inc., its owners, sponsors,

affiliates, or subsidiaries.
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Coal-!red power plants in the US (powermag.com)

Thompson says that the carbon debt argument ignores the importance of good forest
management and the types of wood (e.g., species, age, tree parts), the many other crops, the
wood waste and forest litter, the manufactured wood pellets and charcoal, even the
byproducts of natural disasters like storm and wild!re that can produce viable biomass
feedstock. “All biomass used for heat and power [in the UK] saves at least 60% carbon across
the entire supply chain when compared to fossil fuels.”

It may be prudent to rank biomass along with huge dam projects as a steppingstone to
cleaner technologies, as the Chinese have recently proposed:

According to the China Academy of Engineering’s Renewable
Resources Development Strategy Council Report, China is very
rich in biomass energy resources, and biomass energy is an ideal
way of effectively using all kinds of organic wastes…. Currently
speaking, developing biomass energy is an important strategic
measure to substitute fossil energies and guarantee energy safety.

It also dovetails with forest issues such as sensible, sustainable woodland management,
prevention of loss from wild!res and watershed disruption, safety in the rural-urban interface,
forest employment potential, wildlife diversity, and other issues.

The Environmental Protection Agency is revisiting restrictions on wood-burning plants this
summer. Bo Peterson commented in last Sunday’s Charleston, South Carolina, Post and Courier
that the EPA is in a tight spot: “The biomass industry is taking o# and has wide political
support. The Partnership for Policy Integrity, which issued the report, is the latest of a number
environmental groups that at one point or another have questioned the looser controls on
biomass, although many of the groups support biomass power to a degree.”
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The EPA needs to work hard on the bioenergy
conundrum. Having recently implemented the
Burn Wise program to emphasize the
importance of consumers burning the right
wood, the right way, in the right wood-burning
appliance—and having proposed tough rules
for the nation’s nine million ine"cient wood
stoves and boilers—the time has come for the
EPA to apply similarly sensible standards to
commercial and industrial biomass burning.
Ultimately, the EPA’s regulatory decisionmaking
may determine the future of a signi!cant
transitional power/heating source and a
nascent, fast-growing export commodity.

Keep up to date with all the hottest cleantech news
by subscribing to our (free) cleantech newsletter, or keep an eye on sector-speci!c news by getting
our (also free) solar energy newsletter, electric vehicle newsletter, or wind energy newsletter.
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Join the discussion…

! Reply !

MSB !  a year ago

Our rebuttal of the Biomass Power Association’s critique of
the PFPI report (in which they compare us, hilariously, to vaccine opponents) is at
http://www.pfpi.net/pfpi-respo...

We have challenged them to debate the merits of bioenergy publicly, but are still
awaiting a response.

Mary Booth, Director 
Partnership for Policy Integrity
1& %

! Reply !

Zachary Shahan   !  a year agoTop Commenter # MSB

Thanks. Appreciate that.
& %

Bob_Wallace   !  a year agoTop Commenter # MSB

Mary, it would be interesting were you to post coal comparison numbers
along with your biomass emission numbers. If we look at properly controlled
biomass and coal plants how do the emissions compare?
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! Reply !

biomass and coal plants how do the emissions compare?

Biomass vs. coal. Which releases more mercury?

--

Then, remember, we've a choice to make.

Do we use biomass for electricity production? Or do we burn more coal
which bring yet more carbon out of sequestration and add it to the carbon
cycle?

I get the feeling that you don't fully understand the choice when you write -

"A no-brainer, indeed! How does accelerating CO2 emissions to the
atmosphere help combat climate change? That’s what burning wood does,
because emissions per megawatt-hour are about 150% those of a coal
plant, and 300 – 400% those of a natural gas plant."

Do you grasp the fact that the carbon in the wood-produced CO2 is already
above ground and in the cycle while the carbon in the wood-produced CO2
was safely stored below ground before we dug it up and burned it?

Using biomass does accelerate the return of carbon to the atmosphere, but
it does not increase the amount of carbon in the system. Once we bring
carbon out of storage we have no e!ective way to put it back.
4& %

! Reply !

MSB  !  a year ago# Bob_Wallace

Bob, I think perhaps you should review our work, including the
report, before you ask whether I "grasp" the facts. All of our work is
available at www.pfpi.net. In addition to the latest report, I'd
particularly point you to the report to the SEC on bioenergy
greenwashing, which explains in detail why wood-fired bioenergy
plants can't ever be "carbon neutral" in a timeframe that we care
about for reducing emissions.

Mary Booth
1& %

! Reply !

Bob_Wallace   !  a year agoTop Commenter # MSB

I gave your first link a quick read, Mary.

How about you address my issues?

Surely you've compared emissions from properly constructed
and operating coal and biomass plants. You should have that
data at hand.

And you must have considered what it means to bring more
carbon from deep under the surface and adding it to the
surface carbon cycle. How do you justify adding that extra
carbon to our problem?
3& %

Marlin Johnson  !  a year ago# MSB

Mary - 
I've looked through your articles and it appears that you
assumed that biomass not burned for energy is stored --
more or less permanently. Is that right? I believe the CO2 in
most biomass, be it switch grass, whole trees, or just the
parts of trees that can't be made into solid wood products,
will go back to the atmosphere anyway. Of course not on the
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! Reply !

will go back to the atmosphere anyway. Of course not on the
same time schedule. However, it will go; in much of the
western U.S. the alternative for leaving it in the woods is
either 1) wildfire, 2) prescribed burn it, or 3) leave it to rot. It all
goes to CO2 anyway. For the coal, we know what is not used
is sequestered pretty permanently.
1& %

! Reply !

Bob_Wallace   !  a year agoTop Commenter # Marlin Johnson

Much of the biomass used for power (tree trimmings, lumber
mill shavings, corn stover, harvested grasses/plants) will
decompose in about a year, releasing their carbon back into
the atmosphere. Only larger pieces of wood would sequester
their carbon for more than a year. And in most cases that is
'short years'.

If Mary did not account for normal carbon cycle decay then
just toss out her paper and claims. They're worthless.
2& %

! Reply !

Matt !  a year ago

Sometimes it helps to split apart a question to get a clearer understanding.
For example, the impact of cutting virgin tree and using them for fuel is likely
di!erent from using wood recover from a demo site, waste scrap from a saw mill,
old wood pallets, trees from storm damage, etc.
But industrial bio-fuel power plants need to be held to high pollution standards
also.
2& %

! Reply !

go2zero !  a year ago

BS. It's natural gas and natural gas funded academics attacking everything that
isn't under their umbrella. The Sierra Club had already polluted their credibility
getting natural gas sponsorship and academia is full of this anti non-toxic particle
nonsense and fuel transitions (to natural gas). Focus on the technologies that lower
organic irritant emissions to near zero, and stop the mining greed from infecting
common sense policy by writing in their own loop holes. Natural gas is significantly
polluting. They have been writing and blackmailing the curriculum and the rules.
2& %

! Reply !

Bob_Wallace   !  a year agoTop Commenter # go2zero

Yes, we need to get NG to zero (or at least close to zero).

But right now NG is useful in helping us get coal o! the grid.
1& %

! Reply !

Mike Leonard !  a year ago

Increasing markets for forest biomass has been great for my business and my
landowner clients. A lot has been said about "carbon debts" but nothing about the
great "silvicultural debt" that has built up in our forests after 1/2 century of
destructive highgrade logging which "takes the best and leaves the rest". In order
to practice great forestry, we need low grade timber markets and biomass is the
best one we've ever had. For more info see my site at:
http://northquabbinforestry.co... and my widely acclaimed forestry photo albums:
https://www.facebook.com/MikeL...
2& %

Mack !  a year ago

PFPI hints at being a “nonprofit” but this group is not registered with the State Of
Massachusetts nor are there any filings of the IRS Form 990 on record. Who is
funding this group? Are they using grant money from the coal and natural gas
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! Reply !

funding this group? Are they using grant money from the coal and natural gas
industries?

One group that found this study "useful" was the nonprofit “Center for Biological
Diversity” group which makes money by suing the federal government. For instant,
in 2009 the Center reported income of $1,173,517 in “legal settlement.”

Does PFPI intend on suing the EPA to make money also?
3& %

! Reply !

Ronald Brakels !  a year ago

Just to be clear, when done at all sensibly, biomass is a low emission source of
electricity and/or heat. Pollution from burning things is of course a hazard. All else
equal, smoke from burning coal will always be more hazardous than smoke from
burning plant matter. While coal is mostly former plant matter, there's a lot of dirt
mixed up in it which can and does release heavy metals and sulphur, etc. when it's
burned. Pollution control technology can result in things not being equal when it
comes to the amount and toxicity of pollution released.
1& %

! Reply !

Tom Busch !  a year ago

Good point Ron - there is no mercury, lead, etc. in trees. Plus, there are 4 to 5 trees
replanted for every one tree cut (besides, most woody biomas, at present, is
generated from waste and by-products anyway). And despite an every growing
population, there are about as many forested acres today as there were 100 years
ago (in other words, we're not "raping and pilaging" the woods).

How is coal being mined currently? - by clearcutting 2000 or more acres and
leveling the top of an entire mountain to get at the coal. Where does the spoil go? -
into the valleys and hollows, at a stream-head, which acidifies the water supply
from that stream.

Here's another absurdity - it's perfectly OK (they get permits) to wallow around in a
stream to mine gravel, yet if we were to "wallow" across a stream with a skidder,
dragging logs (to build homes, produce furniture, etc.), we'd be put "under the jail".
1& %

! Reply !

Bob_Wallace   !  a year agoTop Commenter # Tom Busch

" 4 to 5 trees replanted for every one tree cut"

Over-planting to allow for fatalities.

And if they don't die in large enough numbers then someone has to go back
and thin.
1& %
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Blue Lake extends Blue Lake Power agreement

By Donna Tam/The Times-Standard

Thursday, July 30, 2009

After months of waiting, the city of Blue Lake has decided to give Blue Lake Power another month to get its
financial footing.

The City Council voted Tuesday night to extend an agreement to hold the property next to Blue Lake Power
until the end of August, despite the company's growing debt to the city. The company has not paid its lease
payments on its property or the adjoining property -- which it plans to expand onto -- for more than half a
year, according to the city.

Blue Lake Power, a subsidiary of Continental Resources Solutions out of Redding, owes the city more than
$125,000 for the leases and about $22,000 in water bills.

Mayor Marlene Smith said the council was optimistic about the company's chances of receiving funding
soon, and decided to extend the agreement.

"The indication is that they will have all their financial issues resolved ... .," she said. "We're willing to extend
it another month until they see their financial situation improve."

The 12-megawatt generator has been idle for nearly a decade and was bought last year by Continental. The
company got its permits in place and began stockpiling chips and hog fuel with the hope of starting up by the
end of 2008, but Blue Lake Power's progress was stalled with the ailing economy, co-owner Glenn Zane said
in March.

The company is hopeful that the plant will be up and running by the end of this year, Zane said Tuesday.

"We are working with a specific lender at this point and we are moving through the process," he said, adding
that the plant may be in operation by mid-August. Zane said the company has invested several million dollars
into the plant and is committed to getting the plant running and pay off its debt.

The company has had a small crew of several employees on site working full-time since last week,
performing maintenance duties to prepare the site for going online.

Smith said the city recognizes that the company is important to Blue Lake's industrial park and economy,
especially since the dire economy does not provide for other buyers for that property.

"It would be really beneficial to Blue Lake and the industrial park if they manage to fulfill that agreement,"
she said.

Donna Tam can be reached at 441-0532 or dtam@times-standard.com.
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Penny Costa <pcosta@ncuaqmd.org>

Months behind on Permit Fees 

Al  Steer <asteer@ncuaqmd.org> Tue, Nov 3, 2015 at 9:20 AM
Reply-To: alsteer@ncuaqmd.org
To: Glen Zane <gzane@crsinet.com>, Gary Gier <ggier@bluelakepower.com>
Cc: Jason Davis <jdavis@ncuaqmd.org>, Penny Costa <pcosta@ncuaqmd.org>

Glen
Our records show that Blue Lake Power (BLP) is almost four months behind in
paying permit fees.
I know BLP is working diligently with EPA to keep your facility viable. All is for
naught if the permit is allowed to be cancelled due to lack of fee payment.
Please address this issue immediately.

Respectfully,

Al Steer

Com pliance  &  Enforcem ent Manager  
North  Coast Unified  AQMD  
707  L   Street      
Eureka, CA  95501 
(707) 443-3093      Ext 119

alsteer@ncuaqmd.org 
http://www.ncuaqmd.org
CONFIDENTIALITY NOTICE: This message is a PRIVATE communication and is intended only for the use of the
individual or entity to which it is addressed. It may contain information that is privileged, confidential, or otherwise
protected from disclosure under law, including the Electronic Communications Privacy Act (18 USC §§2510, et seq.). If you
are not the intended recipient, please do not read, copy or use it, and do not disclose it to others.  Please notify the sender of
the delivery error by replying to this message, and then delete it from your system and destroy all copies of this
communication. Thank you.

Please  co nsider  o ur  enviro nment befo re  printing this email.
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Penny Costa <pcosta@ncuaqmd.org>

Months behind on Permit Fees 

Al  Steer <asteer@ncuaqmd.org> Wed, Nov 4, 2015 at 11:16 AM
Reply-To: alsteer@ncuaqmd.org
To: Gary Gier <ggier@bluelakepower.com>
Cc: Penny Costa <pcosta@ncuaqmd.org>, Jason Davis <jdavis@ncuaqmd.org>

Hi Gary
A $20,687.04, Permit fee was due on August 31, 2015.
A 25% late fee was assessed on September 30, 2015.
A fee of $4,240.00, for Greenhouse Gas (GHG) Verification, was assessed on
August 12, 2015.
A 25% late fee was assessed on September 12, 2015. 
Given BLP's financial status and plant shutdown condition, I will waive the
penalties if payment is made by November 30, 2015. These payments must be
paid to keep the BLP operating permit in force. If the permit is closed due to lack
of fee payments, BLP will have to refile for a permit under today's NSPS/PSD
requirements.
Please relay this information to Mr. Zane and feel free to call with any questions.

On Wed, Nov 4, 2015 at 10:55 AM, Gary Gier <ggier@bluelakepower.com> wrote: 

Hello Al,

I will meet with Glenn today to discuss how we can get caught up. Looking at the cold plant budget set up
for BLP the permit fees are about 1000 a month. Is this amount accurate?

Regards

Gary

 

Gary Gier

Opera. ons and Maintenance Manager

Blue Lake Power LLC

200 Taylor Way

Blue Lake, CA  95525

707-668-5631
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From: Al Steer [mailto:asteer@ncuaqmd.org]  
Sent: Tuesday, November 03, 2015 9:21 AM 
To: Glenn Zane <gzane@CRSINET.COM>; Gary Gier <ggier@bluelakepower.com> 
Cc: Jason Davis <jdavis@ncuaqmd.org>; Penny Costa <pcosta@ncuaqmd.org> 
Subject: Months behind on Permit Fees

[Quoted text hidden]

-- 

Respectfully,

Al Steer

Com pliance  &  Enforcem ent Manager  
North  Coast Unified  AQMD  
707  L   Street      
Eureka, CA  95501 
(707) 443-3093      Ext 119

alsteer@ncuaqmd.org 
http://www.ncuaqmd.org
CONFIDENTIALITY NOTICE: This message is a PRIVATE communication and is intended only for the use of the
individual or entity to which it is addressed. It may contain information that is privileged, confidential, or otherwise
protected from disclosure under law, including the Electronic Communications Privacy Act (18 USC §§2510, et seq.). If you
are not the intended recipient, please do not read, copy or use it, and do not disclose it to others.  Please notify the sender of
the delivery error by replying to this message, and then delete it from your system and destroy all copies of this
communication. Thank you.

Please  co nsider  o ur  enviro nment befo re  printing this email.
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Penny Costa <pcosta@ncuaqmd.org>

Months behind on Permit Fees 

Glenn Zane <gzane@crsinet.com> Fri, Nov 6, 2015 at 11:51 AM
To: "alsteer@ncuaqmd.org" <alsteer@ncuaqmd.org>, Gary Gier <ggier@bluelakepower.com>
Cc: Jason Davis <jdavis@ncuaqmd.org>, Penny Costa <pcosta@ncuaqmd.org>, Brian Morrison
<bam@mklcapital.com>, Jane Luckhardt <jluckhardt@daycartermurphy.com>

Al:
 Thank you for your email.  We understand the serious nature of our predicament but are
unable to pay the fees at present.  The attached letter is a formal response to your email
with a request for a schedule to allow us to pay at a later date.  We look forward to restarting
the plant and are presently negotiating a power purchase agreement.

Glenn 

Glenn Zane
Continental Resource Solutions Inc.
1615 Continental Street, Suite 100
Redding, CA 96001

530-246-2455 - Office 
530-515-7007 - Cell
gzane@crsinet.com

From: Al Steer 
Reply‐To: "alsteer@ncuaqmd.org" 
Date: Tuesday, November 3, 2015 at 9:20 AM 
To: Glenn Zane, Gary Gier 
Cc: Jason Davis, Penny Costa 
Subject: Months behind on Permit Fees 
[Quoted text hidden]

BRN001BA9A8A12D_011120.pdf 
42K
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From: Cooper DeMarse <cooper.demarse@gmail.com>
Sent: Monday, April 04, 2016 4:53 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Cc: Brissa De La Herran; Jana Ganion
Subject: USA & NCUAQMD v. Blue Lake Power LLC, United States District Court for the 

Northern District of California, Case No. 3:16-cv-00961; D.J. Ref. No. 90-5-2-1-11038
Attachments: Blue Lake Rancheria Comments Blue Lake Power Consent Decree.pdf

Please find the attached: 

Comments of the Blue Lake Rancheria on the U.S. Environmental Protection Agency and Department of 
Justice’s Proposed Consent Decree with Blue Lake Power, USA & NCUAQMD v. Blue Lake Power LLC, 
United States District Court for the Northern District of California, Case No. 3:16-cv-00961, D.J. Ref. No. 90-
5-2-1-11038; 81 FR 11591, Page 11591-11592, Document #2016-04721 

Cooper Monroe DeMarse 
Attorney at Law 
Rapport & Marston 
Office: (707) 462-6846 
Cell: (480) 390-0260 
cooper.demarse@gmail.com 
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Law Offices Of 
 

 RAPPORT AND MARSTON 

 An Association of Sole Practitioners 

 405 W. Perkins Street 
 Ukiah, California 95482   
 
 
David J. Rapport Phone (707) 462-6846 
Lester J. Marston Facsimile (707) 462-4235 
Scott Johnson 
Mary Jane Sheppard 
Darcy C. Vaughn  
 

April 4, 2016 
 
CERTIFIED MAIL – RETURN RECEIPT REQUESTED  
& EMAIL 
 
John C. Cruden 
Assistant Attorney General 
U.S. Department of Justice—ENRD 
P.O. Box 7611 
Washington, DC 20044-7611 
Email: pubcomment-ees.enrd@usdoj.gov 
 

RE: Comments of the Blue Lake Rancheria on the U.S. Environmental Protection 
Agency and Department of Justice’s Proposed Consent Decree with Blue Lake 
Power, USA & NCUAQMD v. Blue Lake Power LLC, United States District Court 
for the Northern District of California, Case No. 3:16-cv-00961, D.J. Ref. No. 90-
5-2-1-11038; 81 FR 11591, Page 11591-11592, Document #2016-04721 

 
Dear Assistant Attorney General Cruden: 
 
Our law office is general counsel to the Blue Lake Rancheria (“Tribe”), a federally recognized 
Indian tribe, located in Humboldt County, California. The Tribe’s reservation sits immediately 
adjacent to Blue Lake Power, the defendant in the above-entitled case, which entity has caused 
significant harm to the healthy environment previously enjoyed by the Tribe. The purpose of this 
correspondence is to, on behalf of the Tribe, submit comments on the proposed consent decree 
(“Consent Decree”) lodged with the United States District Court for the Northern District of 
California in the above-entitled case. 
 
The Environmental Protection Agency (“EPA”) should rescind the Consent Decree, or the 
district court should refuse to approve it, on the grounds that it is unfair, inadequate, 
unreasonable, and not in the public interest, because, inter alia: (1) the penalties assessed to Blue 
Lake Power are inadequate, unreasonable, and fail to conform with the EPA’s “Clean Air Act 
Stationary Source Civil Penalty Policy” and the “Penalty Policy for Violations of Certain Clean 
Air Act Permit Requirements for the Construction or Modification of Major Stationary Sources 
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April 4, 2016           Page 2 
RE: Comments of the Blue Lake Rancheria on the U.S. Environmental Protection Agency’s 
Proposed Consent Decree with Blue Lake Power, USA & NCUAQMD v. Blue Lake Power 
LLC, United States District Court for the Northern District of California, Case No. 3:16-cv-
00961; 81 FR 11591, Page 11591-11592, Document #2016-04721 
______________________________________________________________________________ 
 
of Air Pollution;” (2) the EPA, in negotiating the Consent Decree, has failed to adequately 
perform its trust responsibilities owed to the Tribe; (3) the protocols for particulate matter testing 
are inadequate; (4) all of the timelines provided for in the Consent Decree are too lenient; and (5) 
the Consent Decree should, but does not, provide for enhanced opacity limitations. 
 

1. The Penalties Assessed to Blue Lake Power are Inadequate and 
Unreasonable and Fail to Conform to EPA Penalty Policies. 

 
The Consent Decree assesses a civil penalty of $5,000 against Blue Lake Power for its violations 
of the Clean Air Act, 42 U.S.C. § 7401, et seq. This amount is unreasonably low when 
considering Blue Lake Power’s protracted history of Clean Air Act violations and it is far below 
the minimum settlement figure that results from application of EPA penalty policies. 
 
The EPA’s “Penalty Policy for Violations of Certain Clean Air Act Permit Requirements for the 
Construction or Modification of Major Stationary Sources of Air Pollution” (“Permit Penalty 
Policy”) applies to permit-related violations of the Clean Air Act and provides a “minimum 
settlement amount for such violations.” Permit Penalty Policy, p. 1 (emphasis added). The 
Permit Penalty Policy is to be used in cases, like the present case, related to the construction or 
modification of major stationary sources under the prevention of significant deterioration 
program. Id. Penalties assessed under the Permit Penalty Policy are to be added to any penalties 
assessed under the “Clean Air Act Stationary Source Civil Penalty Policy” (“General Penalty 
Policy”). Importantly, the Permit Penalty Policy appears to have been last revised in 1987 and 
the monetary penalties outlined therein are calculated in 1987-dollars.  
 
Where a major stationary source is alleged to have failed to comply with the authority to 
construct and prevention of significant deterioration permitting requirements, the gravity 
component of the penalty is to be calculated pursuant to the Permit Penalty Policy Matrix 
Minimum Settlement Figures: 
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Permit Penalty Policy, p. 5. 
 
The matrix also provides for the assessment of an additional penalty for certain specified 
violations of substantive permit preconditions or requirements. The appropriate dollar value for a 
violation is dependent upon the estimate of the total cost of air pollution control at facilities of 
the source for which the permit was required. This value is then multiplied by the number of 
months during which the source operated in violation. Where there are multiple permit-related 
violations, a penalty figure is calculated for each violation and the individual penalty figures are 
added together to produce one minimum settlement figure. The economic benefit component and 
the gravity component of the penalty are added together to determine the preliminary deterrence 
amount. This initial amount can then be adjusted using the General Penalty Policy factors, which 
take into account individual equitable considerations. Significantly, to settle a case for less than 
the minimum penalty amount prescribed by the matrix because of litigation practicalities, the 
litigation team must receive special approval of the settlement by the Associate Enforcement 
Counsel for Air. Permit Penalty Policy, p. 4.  
 
The EPA stated, at a March 23, 2016 meeting with the Tribe, that the total cost of air pollution 
control, which Blue Lake Power avoided by not acquiring authority to construct and prevention 
of significant deterioration permits, was approximately $700,000. Based on the matrix, the 
minimum settlement figure, therefore, should be calculated at a rate of $11,000 per month of 
construction and operation without each permit. Blue Lake Power’s major modifications to the 
plant occurred from January of 2008 until initial operation of the plant in December of 2009, a 
24-month period. Blue Lake Power operated the plant from December of 2009 until May of 
2015, a 65-month period. Thus, the minimum penalty assessed to Blue Lake Power, based on the 
matrix, should be $264,000 for major modification of the plant without an authority to construct 
permit (24 months × $11,000), and $715,000 for operation of the plant without prevention of 
significant deterioration permitting (65 months × $11,000). The sum of these two figures yields a 
minimum penalty of $979,000—in 1987-dollars. The $5,000 penalty the EPA is currently 
seeking from Blue Lake Power is a mere 0.5% of the minimum penalty generated by application 
of the Permit Penalty Policy matrix. This is beyond the limits of acceptability or fairness and 
flies in the face of the agency’s adopted penalty policy for determining permitting-related 
penalties.1 
 
The Tribe understands that, under certain circumstances, the EPA must adjust penalties in light 
of a source’s inability to pay. The General Penalty Policy, however, states, with specificity, that, 
                                                
1 It is worth noting that Nancy Diamond, the attorney representing the District in the federal court litigation, could 
have a potential conflict of interest in this case, as she also represents the City of Blue Lake, which is owed hundreds 
of thousands of dollars in lease payments from Blue Lake Power. While the District has an interest in imposition of 
enhanced penalties on Blue Lake Power for Clean Air Act violations, the City of Blue Lake has an interest in 
limiting any penalties to allow Blue Lake Power to pay back debts to the City of Blue Lake.  
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while the “EPA should consider the ability to pay a penalty in adjusting the preliminary 
deterrence amount, ... it is important that the regulated community not see the violation of 
environmental requirements as a way of aiding a financially-troubled business.” General Penalty 
Policy, p. 20. In fact, the General Penalty Policy expressly reserves the EPA’s right to seek “a 
penalty that might contribute to a company going out of business.” Id. Alternatively, the EPA has 
the option to consider a delayed payment schedule, with interest, should the EPA determine that 
a violator cannot afford the penalty prescribed by the policies. Id. at 21.  
 
The EPA’s decision to seek a $5,000 penalty in this case, justified by an inability to pay, is 
unreasonable. It does not provide any deterrent effect; it does not truly account for the economic 
benefit reaped by Blue Lake Power by violating the Clean Air Act; it does not comply with the 
EPA’s Permit Penalty Policy and General Penalty Policy; and it does not take into account the 
fact that Blue Lake Power continued operation of the plant during periods in which it knew that 
it was in violation of the Clean Air Act. What the $5,000 penalty does do is reward Blue Lake 
Power for financial irresponsibility and encourage further violations of the Clean Air Act. For 
these reasons, the EPA should renegotiate a consent decree with an increased penalty against 
Blue Lake Power or it should, at the very least, increase the penalty with a delayed payment 
schedule.  
 

2. The EPA, in Negotiating the Consent Decree, Has Failed to Adequately 
Perform Its Trust Responsibilities Owed to the Tribe.  

 
The United States maintains a trust relationship with all federally recognized Indian tribes. 
Seminole Nation v. United States, 316 U.S. 286, 296-297 (1942). “This principal has long 
dominated the Government’s dealings with Indians.” United States v. Mitchell, 463 U.S. 206, 
225 (1983). The existence of a trust responsibility toward Indians exists independent of the 
express provisions of a treaty, agreement, executive order, or statute. Navajo Tribe of Indians v. 
United States, 624 F.2d 981, 991 (Ct. Cl. 1980). In the exercise of the trust responsibility towards 
Indian tribes, the federal government’s conduct must be exercised with “great care.” United 
States v. Mason, 412 U.S. 391, 398 (1973). 
 

[T]his Court has recognized the distinctive obligation of trust incumbent upon the 
Government in its dealings with these dependent and sometimes exploited people 
.... Under a humane and self imposed policy which has found expression in many 
acts of Congress and numerous decisions of this Court, it has charged itself with 
moral obligations of the highest responsibility and trust. Its conduct, as disclosed 
in the acts of those who represent it in dealings with the Indians, should therefore 
be judged by the most exacting fiduciary standards. 

 
Seminole Nation v. United States, 316 U.S. at 296-297. 
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In carrying out its trust obligations to Indian people, the United States must exercise a common 
law duty of care similar to that of a private trustee or fiduciary in managing a private trust. 
United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 2325 (2011).  
 
Under the general trust responsibility, the federal government is required to consult with, and 
consider, the interests of Indian tribes when engaged in any activity that may affect them. All 
federal agencies, including the EPA, share in that trust responsibility. Thus, all of the EPA’s 
actions with respect to Blue Lake Power must be viewed through the lens of this trust 
responsibility.  
 
The EPA “Policy for the Administration of Environmental Programs on Indian Reservations” 
(“Indian Policy”) specifically states that the EPA, “in keeping with the federal trust 
responsibility, will assure that tribal concerns and interests are considered whenever EPA’s 
actions and/or decisions may affect reservation environments.” Indian Policy, p. 3. The Indian 
Policy goes on to state that, in keeping with the historical relationship between the federal 
government and Indian tribes, the EPA “will endeavor to protect the environmental interests of 
Indian Tribes when carrying out its responsibilities that may affect the reservations.” Id.  
 
Executive Order 12898, 59 Fed. Reg. 7629 (Feb. 16, 1994), moreover, requires that the EPA:  
 

To the greatest extent practicable and permitted by law, … make achieving 
environmental justice part of its mission by identifying and addressing, as 
appropriate, disproportionately high and adverse human health or environmental 
effects of its programs, policies, and activities on minority populations and low-
income populations in the United States and its territories and possessions…. 
 

The EPA’s “Policy on Environmental Justice for Working with Federally Recognized Tribes and 
Indigenous Peoples” also states that the EPA must provide: 
 

…early meaningful involvement opportunities for federally recognized tribes, 
indigenous peoples, and others living in Indian country, at all stages of Agency 
activity, including the development of public participation activities, the 
administrative review process, and any analysis conducted to evaluate 
environmental justice issues. 

 
During the course of negotiations between Blue Lake Power and the EPA that resulted in the 
proposed Consent Decree, the EPA made no effort to consult with the Tribe to ensure 
meaningful and timely input by tribal officials. The Tribe and the EPA met in September of 2015 
regarding Blue Lake Power and the Tribe provided information to the EPA regarding the plant. 
No substantive details were provided to the Tribe regarding the negotiations and, despite the 
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Tribe’s request for communication, the Tribe has had to initiate all subsequent information 
gathering. The Tribe is displeased that the EPA apparently did not consider tribal interests at the 
time when the material terms of the Consent Decree, which directly affect the Tribe’s Indian 
country, were agreed upon. Rather, the EPA met with the Tribe regarding the terms of the 
Consent Decree only after the Consent Decree was finalized and lodged with the district court. 
This had the effect of preventing the Tribe from pursuing certain legal remedies of its own. At 
the meeting held between the EPA and the Tribe on March 23, 2016, the EPA stated that the 
terms of the Consent Decree would not now be amended based on consultation with the Tribe. 
The only alternative to approval of the Consent Decree would be rescinding the decree in its 
entirety. This is not the meaningful consideration required by the trust responsibility imposed on 
the EPA by federal law. And it does not meet the standards set forth in Executive Order 12898. 
The Tribe must be included in the negotiation of the terms of the Consent Decree because those 
terms directly affect the Tribe’s reservation, its environment, and the health and welfare of the 
reservation populace.  
 

3. The Protocols for Particulate Matter Testing are Inadequate. 
 
The Consent Decree, as currently formulated, requires Blue Lake Power to conduct a stack test 
on the main stack to determine compliance with PM10 emission rates established by the Consent 
Decree no later than 18 months following EPA’s approval of the boiler engineering study report. 
After the initial stack test, the Consent Decree requires that Blue Lake Power perform only one 
stack test per year. Both the timeline for the initial stack test and the periodicity of later testing 
are unreasonable as proposed. 
 
The Consent Decree allows Blue Lake Power 15 days to prepare a boiler engineering protocol 
and 90 days to complete the boiler engineering study report. Thus, under the proposed language 
in the Consent Decree, Blue Lake Power is permitted to operate the plant for 22 months—nearly 
two years—before it is required to test the main stack for particulate matter emissions. Even if 
the EPA were to ignore the numerous PM emissions violations that occurred between 2010 and 
2014, allowing operation for almost two years without a single PM stack test is, on its face, 
unreasonable. Considering the two-year period without a stack test in light of Blue Lake Power’s 
previous violations, it is patently absurd. This timeline must be amended.  
 
With regard to the frequency of stack testing after the initial test, a single test per year is not 
sufficient to ensure that Blue Lake Power operates in compliance with the emissions limitations 
imposed by the Consent Decree. Blue Lake Power’s previous conduct indicates the great lengths 
to which it will go to ensure that operation during the stack testing occurs under ideal conditions 
designed to produce unrealistically low emissions data. More frequent stack testing will restrict 
Blue Lake Power’s ability to create emissions reports that may not accurately reflect emissions 
during typical operation. Additionally, based on Blue Lake Power’s demonstrated inability to 
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comply with its previous—less restrictive—emissions limitations, stack tests must be conducted 
more frequently than the Consent Decree currently requires.  

 
4. All of the Timelines Provided for in the Consent Decree Are Too Lenient. 

 
The Consent Decree permits Blue Lake Power to resume operation of the plant the day the 
district court approves the agreement. Yet, none of the studies, reports, and emissions control 
technologies are required to be in place prior to resuming operations. For example, Blue Lake 
Power has 12 months, after approval of the boiler engineering study report, to install and 
continuously operate the improved selective non-catalytic reduction control device and the over-
fire air gas conveyance system. Similarly, Blue Lake Power has three months during which to 
submit to the EPA a plan for the electrostatic precipitator currently in use on the main stack to 
control particulate matter emissions from the broiler. These and other timelines in the Consent 
Decree are not sufficient to ensure that, when Blue Lake Power resumes operation, it complies 
with all emissions limitations. The time periods within which Blue Lake Power has to complete 
the milestones in the Consent Decree should be shortened to limit operation of the plant in the 
absence of important enhanced control technologies and reporting requirements.  
 

5. The Consent Decree Should Provide for Enhanced Opacity Limitations. 
 
While the complaint in this case does not address opacity issues, the Consent Decree should 
nevertheless set forth enhanced opacity regulations to ensure that Blue Lake Power operates in 
conformity with all applicable opacity limitations. Blue Lake Power has a history of repeated 
opacity violations of which the North Coast Unified Air Quality Management District and the 
EPA are aware. The failure to address this issue in the Consent Decree and the complaint should 
be corrected to require Blue Lake Power to submit to the EPA an opacity optimization plan that 
analyzes and recommends operating parameters designed to ensure that opacity is optimized at 
all times, including start-up and shut down.  
 
If you have any questions about this matter, please contact us at the telephone number or address 
listed on the above letterhead. 
        
       Yours Very Truly, 
 
       _/s/Cooper M. DeMarse____________  
       DAVID J. RAPPORT 
       COOPER M. DEMARSE 
       Attorneys for the Blue Lake Rancheria 
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From: Rydzik, John <john.rydzik@bia.gov>
Sent: Monday, April 04, 2016 2:29 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: US and NCUAQMD v. Blue Lake Power LLC
Attachments: BIA comment letter USNCUAQMDvBlueLakePowerLLC.pdf

Please accept the attached comment letter regarding the subject action. thank you 
 
John Rydzik 
Chief, Division of Environmental, Cultural Resources Management & Safety 
Bureau of Indian Affairs 
2800 Cottage Way 
Sacramento, CA 95825 
(916) 978-6051 
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HrU 
• ION 

Assistant Attorney General 
United States Department of Justice - ENRD 6 ' • 
P.O.Box 7611 
Washington, D.C. 200444-7611 

16 APR-5 A11 :41 
Re: United States and North Coast Unified Air Quality Management District v. Blue Lake Power, 
LLC, Civil Action No. 3:16-cv-00961 

Dear Attorney General, 

My name is Dot Campbell, a resident of Blue Lake that lives and works within 1 mile of the Blue 
Lake Power, LLC. (BLP) cogeneration biomass power plant. I am disappointed with the outcome of 
the Department of Justice (DOJ) decision concerning the operations at BLP. Since 2010, BLP has 
been operating with an inappropriately issued Title V Permit to Operate (TITLE V PTO), and has 
amassed a number of alleged violations directly related to their operations at the power plant. The 
recent decision handed down by the DOJ marginalizes public health and safety regarding the 
operation at BLP and is offensive and prioritizes a business with a losing track record over the public 
interest. I do not support the current decision. 

Throughout the course of reopening BLP, there have been a number of issues that have directly 
affected the safety and health of me and my family, including: 
• thick, dark smoke releases from the power plant stack at random times, day and night 
• foul odors 
• fugitive ash and dust that impacts homes, cars, fruit and vegetable gardens (see attachments) and 
general enjoyment of one of the most accessible and popular recreation trails and river 
bars/swimming holes on Mad River 
• heavy truck traffic that must pass by the sole elementary school on the only route to/from BLP 
• excessive noises at all hours (including alarm noise that can be heard distinctly over 1 mile away) 
• light pollution 
• willful and intentional water quality violations that have been documented and prosecuted by the 
California Department of Fish and Wildlife (see attachment) 

For years, BLP has been allowed to flout the laws of the Federal Clean Air Act (CAA), operating 
without or under an invalid permit, while collecting nearly $5 million in Federal subsidies, and 
defaulting on leases and utility bills to the City of Blue Lake on multiple occasions. Currently, BLP is 
in arrears to the tune of $140,000 to the City of Blue Lake on past due bills, and is in debt to their 
direct oversight agency, the North Coast Unified Air Quality Management District (NCUAQMD) to the 
tune of $30,000. Enough is enough! 

Prior settlement agreements and fines up to $1.3 million levied against BLP that have been fruitless. 
BLP claims vague "hardships," which allows them to continue to operate as a willful and egregious 
polluter without installing additional pollution controls to bring their operation into compliance with the 
CAA, or pay even a small fraction of the assessed fines. Instead, with the assistance of the 
NCUAQMD, BLP has attempted to modify the terms of their outdated and invalid permit to allow 
business-as-usual polluting without punishment. 

d o r r  
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utility bills to the City of Blue Lake on multiple occasions. Currently, BLP is in arrears to the tune of $140,000 
to the City of Blue Lake on past due bills, and is in debt to their direct oversight agency, the North Coast 
Unified Air Quality Management District (NCUAQMD) to the tune of $30,000. Enough is enough! 

Prior settlement agreements and fines up to $1.3 million levied against BLP that have been fruitless. BLP 
claims vague "hardships," which allows them to continue to operate as a willful and egregious polluter without 
installing additional pollution controls to bring their operation into compliance with the CAA, or pay even a 
small fraction of the assessed fines. Instead, with the assistance of the NCUAQMD, BLP has attempted to 
modify the terms of their outdated and invalid permit to allow business-as-usual polluting without punishment. 

The history of operation at BLP has been well documented by many sources (see attachments) as having many 
negative impacts on the health and safety of the Blue Lake community and visitors that come to recreate. 
Therefore, the only way to protect the public interest in this situation is to shut down the operation at BLP 
permanently. There are other newer, cleaner methods of producing electricity that can and should be 
implemented, and time and time again, BLP has proven that their operation is negatively impacting public 
health and safety. Additionally, with the track record that both the EPA and NCUAQMD have shown in 
enforcing current regulations, I have no confidence that the provisions outlined in the Consent Decree will be 
enforced. EPA, NCUAQMD, and BLP have had enough chances, and they all have shown that the operations 
at BLP operate in opposition to the public interest. 

As an avid fisherman, outdoor enthusiast, river swimmer, and recent father, I want a healthy and safe future for 
my family. The time has come to protect the public interest of Blue Lake - shut down BLP immediately! 

Dot Campbell 
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From: Heather Equinoss < >
Sent: Monday, April 04, 2016 5:58 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: U.S.and NCUAQMD v. Blue Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038

To: Assistant Attorney General, Environment and Natural Resources Division 

  

Regarding:  United States and North Coast Unified Air Quality Management District v. Blue Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038 
– Consent Decree 

  

Our names are Heather Equinoss and Mathew Isaac and we are one of Blue Lake Power’s closest neighbors. We have two young children, 
ages 2 and 5 and we are very concerned about the health impacts of have Blue Lake Power as a neighbor. Our property is about 900 feet from 
the power plant and we object to the consent decree between Blue Lake Power and the North Coast Unified Air Quality Management District 
for the following reasons: 

  

-Blue Lake Power has demonstrated their disregard for the law beginning with the upgrade of the plant without the proper permits. 

  

-BLP has repeatedly demonstrated their disregard for their contractual obligations by refusing to pay their lease payments and water and 
sewer bills to the City of Blue Lake, only bringing them up to date when they needed something from the city. They currently owe the city 
more than $100,000. 

  

-BLP has repeatedly demonstrated their disregard for the citizens of Blue Lake by spewing ash and dirt into our air and by only complying 
with the zoning ordinances on lighting and noise when forced to by the city attorney, costing the City even more money. 

  

-BLP demonstrated their disregard for their employees when they shut the plant down last year, putting their employees out of work not 
because they were having business problems but because the owners could profit by ending their supply contract. 

  

We ask that Blue Lake Power be shut down permanently. They have a history of noncompliance with the laws, agreements, and contractual 
obligations that a legitimate business must respect to function legally in our country. As the Department of Justice, it would be irresponsible 
to make meaningless judgments or agreements with Blue Lake Power that require compliance. 

  

As citizens, we rely on the Department of Justice and the North Coast Unified Air Quality Management District to enforce the laws that 
protect our health and safety.  

Thank you for your attention to this important matter. 
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Heather Equinoss & Mathew Isaac 
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From: Trevor Estlow < >
Sent: Friday, April 01, 2016 2:41 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Blue Lake Power Consent Decree

Assistant Attorney General 
United States Department of Justice – ENRD 
PO Box 7611 
Washington, D.C. 200444-7611 
 
Re: United States and North Coast Unified Air Quality Management District v. Blue Lake Power, LLC, Civil 
Action No. 3:16-cv-00961 
 
Dear Attorney General, 
 
My name is Trevor Estlow, a resident of Blue Lake that lives within 1,000 feet of Blue Lake Power, LLC (BLP) 
cogeneration biomass power plant. I am disappointed with the outcome of the Department of Justice (DOJ) 
decision concerning the operations at BLP. Since 2010, BLP has been operating with an inappropriately issued 
Title V Permit to Operate (TITLE V PTO), and has amassed a number of alleged violations directly related to 
their operations at the power plant. The recent decision handed down by the DOJ marginalizes public health and 
safety regarding the operation at BLP and is offensive and prioritizes a business with a losing track record over 
the public interest. I do not support the current decision. 
 
Throughout the course of reopening BLP, there have been a number of issues that have directly affected the 
safety and health of me and my family, including: 
• thick, dark smoke releases from the power plant stack at random times, day and night  
• foul odors 
• fugitive ash and dust that impacts homes, cars, fruit and vegetable gardens and general enjoyment of one of 
the most accessible and popular recreation trails and river bars/swimming holes on Mad River  
• heavy truck traffic that must pass by the sole elementary school on the only route to/from BLP 
• excessive noises at all hours (including alarm noise that went on for over 24 hours due to no one at the site 
• light pollution  
• willful and intentional water quality violations that have been documented and prosecuted by the California 
Department of Fish and Wildlife  
 
For years, BLP has been allowed to flout the laws of the Federal Clean Air Act (CAA), operating without or 
under an invalid permit, while collecting nearly $5 million in Federal subsidies, and defaulting on leases and 
utility bills to the City of Blue Lake on multiple occasions. Currently, BLP is in arrears to the tune of $140,000 
to the City of Blue Lake on past due bills, and is in debt to their direct oversight agency, the North Coast 
Unified Air Quality Management District (NCUAQMD) to the tune of $30,000. Enough is enough! 
 
Prior settlement agreements and fines up to $1.3 million levied against BLP that have been fruitless. BLP 
claims vague “hardships,” which allows them to continue to operate as a willful and egregious polluter without 
installing additional pollution controls to bring their operation into compliance with the CAA, or pay even a 
small fraction of the assessed fines. Instead, with the assistance of the NCUAQMD, BLP has attempted to 
modify the terms of their outdated and invalid permit to allow business-as-usual polluting without punishment. 
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The history of operation at BLP has been well documented by many sources  as having many negative impacts 
on the health and safety of the Blue Lake community and visitors that come to recreate. Therefore, the only way 
to protect the public interest in this situation is to shut down the operation at BLP permanently. There are other 
newer, cleaner methods of producing electricity that can and should be implemented, and time and time again, 
BLP has proven that their operation is negatively impacting public health and safety. Additionally, with the 
track record that both the EPA and NCUAQMD have shown in enforcing current regulations, I have no 
confidence that the provisions outlined in the Consent Decree will be enforced. EPA, NCUAQMD, and BLP 
have had enough chances, and they all have shown that the operations at BLP operate in opposition to the public 
interest.  
 
As a Blue Lake resident that regularly walks my young daughter along the levee trail, I want a healthy and safe 
future for my family. The time has come to protect the public interest of Blue Lake - shut down BLP 
immediately!  
 
Respectfully,  
Trevor Estlow 
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From: Dave Feral <madriveralliance@suddenlink.net>
Sent: Thursday, March 31, 2016 2:56 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Re: United States and North Coast Unified Air Quality Management District v. Blue Lake 

Power, LLC, Civil Action No. 3:16-cv-00961
Attachments: BLPDojMRA.docx

Please see attached letter. 
 
Thank you, 
Dave Feral  
Executive Director  
Mad River Alliance  

 

PUBLIC COMMENTS Page 111

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 113 of 293



Assistant	Attorney	General	

United	States	Department	of	Justice	–	ENRD	

P.O.	Box	7611	

Washington,	D.C.	200444‐7611	

	

Re:	United	States	and	North	Coast	Unified	Air	Quality	Management	District	v.	Blue	

Lake	Power,	LLC,	Civil	Action	No.	3:16‐cv‐00961	

	

Dear	Attorney	General,	

Mad	River	Alliance	(MRA)	is	a	community‐driven	group	working	to	protect	clean	

local	water	and	the	ecological	integrity	of	the	Mad	River	watershed	for	the	benefit	of	

human	and	natural	communities.	MRA	has	an	interest	in	the	outcome	of	the	

Department	of	Justice	(DOJ)	decision	concerning	the	operations	at	Blue	Lake	Power,	

LLC.	(BLP).	I	am	disappointed	with	the	outcome	of	the	DOJ	decision	concerning	the	

operations	at	BLP.	Since	2010,	BLP	has	been	operating	with	an	inappropriately	

issued	Title	V	Permit	to	Operate	(TITLE	V	PTO),	and	has	amassed	a	number	of	

alleged	violations	directly	related	to	their	operations	at	the	power	plant.	The	recent	

decision	handed	down	by	the	DOJ	that	marginalizes	public	health	and	safety	

regarding	the	operation	at	BLP	is	offensive	and	prioritizes	a	business	with	a	losing	

track	record	over	the	public	interest.	I	do	not	support	the	current	decision.	

	

Throughout	the	course	of	reopening	BLP,	there	have	been	a	number	of	issues	that	

have	directly	affected	public	health	and	safety,	including:	

 thick,	dark	smoke	releases	from	the	power	plant	stack	at	random	times,	day	

and	night		

 foul	odors	

 fugitive	ash	and	dust	that	impacts	homes,	cars,	fruit	and	vegetable	gardens		

and	general	enjoyment	of	one	of	the	most	accessible	and	popular	recreation	

trails	and	river	bars/swimming	holes	on	Mad	River		
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 heavy	truck	traffic	that	must	pass	by	the	sole	elementary	school	on	the	only	

route	to/from	BLP	

 excessive	noises	at	all	hours	(including	alarm	noise	that	can	be	heard	

distinctly	over	1	mile	away)	

 	light	pollution			

 willful	and	intentional	water	quality	violations	that	have	been	documented	

and	prosecuted	by	the	California	Department	of	Fish	and	Wildlife		

 Illegal	discharge	from	the	chip	storage	area	of	tannic	waters	into	the	Mad	

River.		
	

For	years,	BLP	has	been	allowed	to	flout	the	laws	of	the	Federal	Clean	Air	Act	(CAA),	

operating	without	or	under	an	invalid	permit,	while	collecting	nearly	$5	million	in	

Federal	subsidies,	and	defaulting	on	leases	and	utility	bills	to	the	City	of	Blue	Lake	

on	multiple	occasions.	Currently,	BLP	is	in	arrears	to	the	tune	of	$140,000	to	the	City	

of	Blue	Lake	on	past	due	bills,	and	is	in	debt	to	their	direct	oversight	agency,	the	

North	Coast	Unified	Air	Quality	Management	District	(NCUAQMD)	to	the	tune	of	

$30,000.	Enough	is	enough!	

	

Prior	settlement	agreements	and	fines	up	to	$1.3	million	levied	against	BLP	that	

have	been	fruitless.	BLP	claims	vague	“hardships,”	which	allows	them	to	continue	to	

operate	as	a	willful	and	egregious	polluter	without	installing	additional	pollution	

controls	to	bring	their	operation	into	compliance	with	the	CAA,	or	pay	even	a	small	

fraction	of	the	assessed	fines.	Instead,	with	the	assistance	of	the	North	Coast	Unified	

Air	Quality	Management	District,	BLP	has	attempted	to	modify	the	terms	of	their	

outdated	and	invalid	permit	to	allow	business‐as‐usual	polluting	without	

punishment.		

	

The	history	of	operation	at	BLP	has	been	well	documented	by	many	sources	as	

having	many	negative	impacts	on	the	health	and	safety	of	the	Blue	Lake	community	

and	visitors	that	come	to	recreate.	Therefore,	the	only	way	to	protect	the	public	
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interest	in	this	situation	is	to	shut	down	the	operation	at	BLP	permanently.	There	

are	other	newer,	cleaner	methods	of	producing	electricity	that	can	and	should	be	

implemented,	and	time	and	time	again,	BLP	has	proven	that	their	operation	is	

negatively	impacting	public	health	and	safety.	Additionally,	with	the	track	record	

that	both	the	EPA	and	NCUAQMD	have	shown	in	enforcing	current	regulations,	I	

have	no	confidence	that	the	provisions	outlined	in	the	Consent	Decree	will	be	

enforced.	EPA,	NCUAQMD,	and	BLP	have	had	enough	chances,	and	they	all	have	

shown	that	the	operations	at	BLP	operate	in	opposition	to	the	public	interest.		

	

Mad	River	Alliance	values	a	clean	and	healthy	environment	as	a	source	of	

education,	recreation,	and	connection	with	the	many	natural	communities	

that	surround	us.	The	time	has	come	to	protect	the	public	interest	of	Blue	Lake	‐	

shut	down	BLP	immediately!		

	

Respectfully,		
	
Dave	Feral		
Executive	Director,	
Mad	River	Alliance		
P.O.B.	1252	
Blue	Lake,	CA	95525	
	
	
	

Mad River Alliance is a community driven group organized to 

protect clean water and the ecological integrity of the Mad River 

watershed for the benefit of human and natural communities.   

 

http://www.madriveralliance.org/    

https://www.facebook.com/madriveralliance/ 
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From: Jana Ganion <jana.ganion@bluelakerancheria-nsn.gov>
Sent: Monday, April 04, 2016 8:41 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Cc: Arla Ramsey
Subject: United States and North Coast Unified Air Quality Management District v. Blue Lake 

Power LLC, D.J. Ref. No. 90-5-2-1-11038
Attachments: Months behind on Permit Fees 11.3.15.pdf; Months behind on Permit Fees 11.4.15.pdf; 

Months behind on Permit Fees 11.6.15 attachment.pdf; Months behind on Permit Fees 
11.6.15.pdf; BLP Billing Deferred, 12-15-15.pdf

 
Dear Assistant Attorney General Cruden, 
 
In my role as the Communications Director for the Blue Lake Rancheria Tribe, I respectfully submit these comments regarding 
the proposed Consent Decree relating to United States and North Coast Unified Air Quality Management District v. Blue Lake 
Power LLC, D.J. Ref. No. 90‐5‐2‐1‐11038. 
 
After the Tribe had reviewed and approved their comments submitted earlier today, we received (through a public records 
request) some additional information that underscores the Tribe’s concerns regarding the inappropriate enforcement of Blue 
Lake Power and the Tribe’s ability to rely on the North Coast Unified Air Quality District (“District”) for permit, regulation, 
compliance and enforcement management.  
 
Attached are several documents which demonstrate Blue Lake Power’s non‐payment of their Title V Permit Fees. Under their 
Title V Permit, non‐payment of these fees results in forfeiture of their permit to operate.  
 
In light of the serious allegations in the Complaint against Blue Lake Power and multiple Notices of Violations, and the 
District’s role in those issues, we have to question why the District did not use their authority to "obtain an injunction to 
require Blue Lake Power to immediately cease operations, and/or revoke Blue Lake Power’s operating permit." The Tribe 
could understand if this were the first issue Blue Lake Power had with payment or compliance, but Blue Lake Power’s financial 
issues dating back to 2009 are well known to the District, as is its history of violations of the Clean Air Act and other 
regulations.  
 
The District’s extension of the payment timeline in this instance is puzzling as it also includes an additional two months of time 
that Blue Lake Power did not request:  May 1st, 2016 was the extension deadline provided by the District, the ‘end of the first 
quarter of 2016’ was the deadline proposed by Blue Lake Power. We can only surmise that the District is also aiding Blue Lake 
Power to retain its initial Title V Permit, as the timeline requirements for a new permit application when plant has been idle 
have changed, and with the extended timeline, the District helps ensure Blue Lake Power’s permit is not revoked before it 
plans to restart. 
 
This extension of permit fee payment timeline seems an overreach of the District’s authority and flexibility. The emails 
attached demonstrate District efforts to allow and assist this entity to “stay viable.”  
 
This is also another example of agencies, in this case the District, allowing Blue Lake Power to Benefit from Delayed Costs. And 
this is especially important because this particular non‐payment would have resulted in revocation of Blue Lake Power’s 
permit to operate, which the Tribe proposes is in the public interest given the repetition of and combined sum of Blue Lake 
Power’s non‐compliant activities over the last 5+ years.  
 
We appreciate your careful consideration of all documentation submitted by the Tribe in this matter. 
 
Sincerely, 
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Jana 
 
Jana Ganion 
Communication Director 
Blue Lake Rancheria 
jganion@bluelakerancheria‐nsn.gov 
707.668.5101 x1044 
 
www.bluelakerancheria‐nsn.gov 
 
CONFIDENTIALITY NOTICE: This e-mail and attachment(s), if any, is for the sole use of the intended recipient(s) and may contain confidential business 
information protected by the trade secret privilege, the Electronic Communications Privacy Act (ECPA), and/or other legal bases as may apply. If you are not an 
intended recipient, please take notice that disclosure of the information contained herein is inadvertent, expressly lacks the consent of the sender, and your receipt 
of this e-mail does not constitute a waiver of any applicable privilege(s). In this event, please notify the sender immediately, do not disseminate any of the 
information contained herein to any third party, and cause all electronic and/or paper copies of this e-mail to be promptly destroyed. Thank you. 
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Penny Costa <pcosta@ncuaqmd.org>

Months behind on Permit Fees 

Al  Steer <asteer@ncuaqmd.org> Tue, Nov 3, 2015 at 9:20 AM
Reply-To: alsteer@ncuaqmd.org
To: Glen Zane <gzane@crsinet.com>, Gary Gier <ggier@bluelakepower.com>
Cc: Jason Davis <jdavis@ncuaqmd.org>, Penny Costa <pcosta@ncuaqmd.org>

Glen
Our records show that Blue Lake Power (BLP) is almost four months behind in
paying permit fees.
I know BLP is working diligently with EPA to keep your facility viable. All is for
naught if the permit is allowed to be cancelled due to lack of fee payment.
Please address this issue immediately.

Respectfully,

Al Steer

Com pliance  &  Enforcem ent Manager  
North  Coast Unified  AQMD  
707  L   Street      
Eureka, CA  95501 
(707) 443-3093      Ext 119

alsteer@ncuaqmd.org 
http://www.ncuaqmd.org
CONFIDENTIALITY NOTICE: This message is a PRIVATE communication and is intended only for the use of the
individual or entity to which it is addressed. It may contain information that is privileged, confidential, or otherwise
protected from disclosure under law, including the Electronic Communications Privacy Act (18 USC §§2510, et seq.). If you
are not the intended recipient, please do not read, copy or use it, and do not disclose it to others.  Please notify the sender of
the delivery error by replying to this message, and then delete it from your system and destroy all copies of this
communication. Thank you.

Please  co nsider  o ur  enviro nment befo re  printing this email.
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Penny Costa <pcosta@ncuaqmd.org>

Months behind on Permit Fees 

Al  Steer <asteer@ncuaqmd.org> Wed, Nov 4, 2015 at 11:16 AM
Reply-To: alsteer@ncuaqmd.org
To: Gary Gier <ggier@bluelakepower.com>
Cc: Penny Costa <pcosta@ncuaqmd.org>, Jason Davis <jdavis@ncuaqmd.org>

Hi Gary
A $20,687.04, Permit fee was due on August 31, 2015.
A 25% late fee was assessed on September 30, 2015.
A fee of $4,240.00, for Greenhouse Gas (GHG) Verification, was assessed on
August 12, 2015.
A 25% late fee was assessed on September 12, 2015. 
Given BLP's financial status and plant shutdown condition, I will waive the
penalties if payment is made by November 30, 2015. These payments must be
paid to keep the BLP operating permit in force. If the permit is closed due to lack
of fee payments, BLP will have to refile for a permit under today's NSPS/PSD
requirements.
Please relay this information to Mr. Zane and feel free to call with any questions.

On Wed, Nov 4, 2015 at 10:55 AM, Gary Gier <ggier@bluelakepower.com> wrote: 

Hello Al,

I will meet with Glenn today to discuss how we can get caught up. Looking at the cold plant budget set up
for BLP the permit fees are about 1000 a month. Is this amount accurate?

Regards

Gary

 

Gary Gier

Opera. ons and Maintenance Manager

Blue Lake Power LLC

200 Taylor Way

Blue Lake, CA  95525

707-668-5631
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From: Al Steer [mailto:asteer@ncuaqmd.org]  
Sent: Tuesday, November 03, 2015 9:21 AM 
To: Glenn Zane <gzane@CRSINET.COM>; Gary Gier <ggier@bluelakepower.com> 
Cc: Jason Davis <jdavis@ncuaqmd.org>; Penny Costa <pcosta@ncuaqmd.org> 
Subject: Months behind on Permit Fees

[Quoted text hidden]

-- 

Respectfully,

Al Steer

Com pliance  &  Enforcem ent Manager  
North  Coast Unified  AQMD  
707  L   Street      
Eureka, CA  95501 
(707) 443-3093      Ext 119

alsteer@ncuaqmd.org 
http://www.ncuaqmd.org
CONFIDENTIALITY NOTICE: This message is a PRIVATE communication and is intended only for the use of the
individual or entity to which it is addressed. It may contain information that is privileged, confidential, or otherwise
protected from disclosure under law, including the Electronic Communications Privacy Act (18 USC §§2510, et seq.). If you
are not the intended recipient, please do not read, copy or use it, and do not disclose it to others.  Please notify the sender of
the delivery error by replying to this message, and then delete it from your system and destroy all copies of this
communication. Thank you.

Please  co nsider  o ur  enviro nment befo re  printing this email.
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Penny Costa <pcosta@ncuaqmd.org>

Months behind on Permit Fees 

Glenn Zane <gzane@crsinet.com> Fri, Nov 6, 2015 at 11:51 AM
To: "alsteer@ncuaqmd.org" <alsteer@ncuaqmd.org>, Gary Gier <ggier@bluelakepower.com>
Cc: Jason Davis <jdavis@ncuaqmd.org>, Penny Costa <pcosta@ncuaqmd.org>, Brian Morrison
<bam@mklcapital.com>, Jane Luckhardt <jluckhardt@daycartermurphy.com>

Al:
 Thank you for your email.  We understand the serious nature of our predicament but are
unable to pay the fees at present.  The attached letter is a formal response to your email
with a request for a schedule to allow us to pay at a later date.  We look forward to restarting
the plant and are presently negotiating a power purchase agreement.

Glenn 

Glenn Zane
Continental Resource Solutions Inc.
1615 Continental Street, Suite 100
Redding, CA 96001

530-246-2455 - Office 
530-515-7007 - Cell
gzane@crsinet.com

From: Al Steer 
Reply‐To: "alsteer@ncuaqmd.org" 
Date: Tuesday, November 3, 2015 at 9:20 AM 
To: Glenn Zane, Gary Gier 
Cc: Jason Davis, Penny Costa 
Subject: Months behind on Permit Fees 
[Quoted text hidden]

BRN001BA9A8A12D_011120.pdf 
42K
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From: Lin Glen < >
Sent: Monday, April 04, 2016 2:30 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: U.S.and NCUAQMD v. Blue Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038

To: Assistant Attorney General, Environment and Natural Resources Division 
  
Regarding:  United States and North Coast Unified Air Quality Management District v. Blue Lake Power LLC, 
D.J. Ref. No. 90-5-2-1-11038 – Consent Decree 
  
Our names are Lin and David Glen and we are one of Blue Lake Power’s closest neighbors. Our property is 
about 700 feet from the power plant and we object to the consent decree between Blue Lake Power and the 
North Coast Unified Air Quality Management District for the following reasons: 
  
-Blue Lake Power has demonstrated their disregard for the law beginning with the upgrade of the plant without 
the proper permits. 
  
-BLP has repeatedly demonstrated their disregard for their contractual obligations by refusing to pay their lease 
payments and water and sewer bills to the City of Blue Lake, only bringing them up to date when they needed 
something from the city. They currently owe the city more than $100,000.  
  
-BLP has repeatedly demonstrated their disregard for the citizens of Blue Lake by spewing ash and dirt into our 
air and by only complying with the zoning ordinances on lighting and noise when forced to by the city attorney, 
costing the City even more money.  
  
-BLP demonstrated their disregard for their employees when they shut the plant down last year, putting their 
employees out of work not because they were having business problems but because the owners could profit by 
ending their supply contract.  
  
We ask that Blue Lake Power be shut down permanently. They have a history of noncompliance with the laws, 
agreements, and contractual obligations that a legitimate business must respect to function legally in our 
country. As the Department of Justice, it would be irresponsible to make meaningless judgments or agreements 
with Blue Lake Power that require compliance.  
  
As citizens, we rely on the Department of Justice and the North Coast Unified Air Quality Management District 
to enforce the laws that protect our health and safety. Thank you. 
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From: Lyle Huff >
Sent: Thursday, March 31, 2016 6:58 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Fw: Blue Lake Power LLC Comment
Attachments: sapphire sludge.jpg; close up of sludge.jpg

PLEASE FIND PICTURES ATTACHED AS NOTED BELOW 
THANK YOU 
 

On Thursday, March 31, 2016 3:56 PM, Lyle Huff < > wrote: 
 

Dear Sirs, 
Your Civil Penalty of $5,000 against the Defendant named above is a joke.   
$5,000,000 would not be enough for the amount of soot/ash/fallout/particulate matter that has been 
puked out of that plant for the last 40 years of my life.    
I have lived in/near Blue Lake my entire life.  This plant has been a nuisance to the Blue Lake 
community and Mad River Valley for decades.   
  
From the beginning, it has created an environmental hazard for the people, animals and environment.
I can remember as a teenager my mother’s rose garden being killed by the sulfuric ash fallout from 
that plant. Everywhere particulate matter fell on the leaves it created a hole, and around the hole a 
yellow tinged spot – we were reassured that the particulates were not harmful to humans or animals, 
but my mother’s rose garden and other yard plants soon perished from the consistent fallout.  Our 
family dog, a small poodle, developed red and irritated eye conjunctiva sacs that never went 
away.  My neighbors Palomino horse turned gray with fallout overnight in the 1990’s. Our horses 
were eating the fallout and had several different health problems that could not be explained after the 
plant went in at the Industrial Park.   How can something that caused these issues not be harmful to 
other living things, namely people, in the same environment? 
Years back Ultrapower (now Blue Lake Power LLC) would blame the carbon plant in the same 
Industrial Park for the fallout, however they are no longer operational and cannot be blamed for 
recent incidents. 
  
I have worked at the Blue Lake Rancheria the last 20 years.  I have seen almost daily fallout when 
this plant is operational.  I have attached pictures above for your consideration of the “harmless” 
fallout from the plant.  It would be interesting to do a study on the citizens of Mad River Valley who 
have had this particulate matter fall on them for decades to gain knowledge of how many people in 
my community have cancer and other diseases related to respiratory issues caused by this plant.  Do 
you even know what is in the particulates that are falling on the citizens of Mad River Valley?   
  
I say the North Coast Unified Management District (“District”) is as much to blame as the 
Environmental Protection Agency for allowing this HAZARD to continue for decades! The District has 
received copious amounts of complaints for decades on this plant.    
  
Filing no action at this time against Blue Lake Power LLC is negligent on the United States 
Department of Justice’s behalf.  
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Sincerely, 
Anita Huff 
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From: Alyssa Hughlett < >
Sent: Monday, April 04, 2016 12:21 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Blue Lake Power Plant

Dear Attorney General, 
 
My name is Alyssa Hughlett, a resident of Blue Lake. I am disappointed with the outcome of the Department of Justice (DOJ) decision 
concerning the operations at BLP. Since 2010, BLP has been operating with an inappropriately issued Title V Permit to Operate (TITLE V 
PTO), and has amassed a number of alleged violations directly related to their operations at the power plant. The recent decision handed 
down by the DOJ marginalizes public health and safety regarding the operation at BLP and is offensive and prioritizes a business with a 
losing track record over the public interest. I do not support the current decision. 
 
Throughout the course of reopening BLP, there have been a number of issues that have directly affected the safety and health of me and my 
family, including: 
• thick, dark smoke releases from the power plant stack at random times, day and night  
• foul odors 
• fugitive ash and dust that impacts homes, cars, fruit and vegetable gardens (see attachments) and general enjoyment of one of the most 
accessible and popular recreation trails and river bars/swimming holes on Mad River  
• heavy truck traffic that must pass by the sole elementary school on the only route to/from BLP 
• excessive noises at all hours (including alarm noise that can be heard distinctly over 1 mile away) 
• light pollution  
• willful and intentional water quality violations that have been documented and prosecuted by the California Department of Fish and 
Wildlife (see attachment) 
 
For years, BLP has been allowed to flout the laws of the Federal Clean Air Act (CAA), operating without or under an invalid permit, while 
collecting nearly $5 million in Federal subsidies, and defaulting on leases and utility bills to the City of Blue Lake on multiple occasions. 
Currently, BLP is in arrears to the tune of $140,000 to the City of Blue Lake on past due bills, and is in debt to their direct oversight agency, 
the North Coast Unified Air Quality Management District (NCUAQMD) to the tune of $30,000. Enough is enough! 
 
Prior settlement agreements and fines up to $1.3 million levied against BLP that have been fruitless. BLP claims vague “hardships,” which 
allows them to continue to operate as a willful and egregious polluter without installing additional pollution controls to bring their operation 
into compliance with the CAA, or pay even a small fraction of the assessed fines. Instead, with the assistance of the NCUAQMD, BLP has 
attempted to modify the terms of their outdated and invalid permit to allow business-as-usual polluting without punishment.  
 
The history of operation at BLP has been well documented by many sources (see attachments) as having many negative impacts on the health 
and safety of the Blue Lake community and visitors that come to recreate. Therefore, the only way to protect the public interest in this 
situation is to shut down the operation at BLP permanently. There are other newer, cleaner methods of producing electricity that can and 
should be implemented, and time and time again, BLP has proven that their operation is negatively impacting public health and safety. 
Additionally, with the track record that both the EPA and NCUAQMD have shown in enforcing current regulations, I have no confidence 
that the provisions outlined in the Consent Decree will be enforced. EPA, NCUAQMD, and BLP have had enough chances, and they all have 
shown that the operations at BLP operate in opposition to the public interest.  
 
As an expecting mother, outdoor enthusiast, home owner, and board member of the Blue Lake Chamber of 
Commerce, I hope that you will consider closing the BLP for the reasons stated above. 
 
Thank you, 
Alyssa Hughlett 

 
 

 
 
--  
Alyssa Hughlett 
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Dunne, Timothy (ENRD)

From: Andrew Jones < >
Sent: Monday, April 04, 2016 12:29 AM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: D.J. Ref. No. 90-5-2-1-11038 | United States and North Coast Unified Air Quality 

Management District v. Blue Lake Power LLC

Dear Assistant Attorney General, 
 
My name is Andrew C. Jones, a resident of Blue Lake, CA. There is value in generating local energy 
from biomass and creating local jobs, such as what Blue Lake Power has done in my town. However, 
these positives are tarnished by their incapacity to be a good neighbor. By operating without a permit, 
exceeding the emission standards, and not paying their past due bills to the City of Blue Lake, BLP is 
taking advantage of the public. Our small town cannot support this irresponsible company any longer. 
We're ready to see Blue Lake Power shut down. 
 
Sincerely, 
Andrew C. Jones 
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From: Sarah Jones <f >
Sent: Friday, April 01, 2016 8:07 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Blue Lake Power Plant

 
Dear, Assistant Attorney General, Environment and Natural Resources Division 
I am writing in regards to the United States and North Coast Unified Air Quality Management District v. Blue 
Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038. 
I live in Blue Lake with my spouse and two children for over 10 years, and I have lived in Humboldt County for 
over 20. 
I live within one mile of the Blue Lake Power Plant(Blue Lake Power LLC.) 
In the years since Blue Lake Power has operated, they have promised to be a clean neighbor and use downed 
wood as biomass for their purposes. However, they often have black smoke coming out of the stack and 
deafening sounds emanating from the plant. In addition, I often see actual fresh logs being chipped and stored in 
piles in order to be used for fuel in their operations.  
Furthermore, the traffic they generate is obscene for our small rural town. Huge tractor trailer trucks must drive 
past our only elementary school and through the downtown area in order to reach the power plant. These trucks 
come all hours of the day and night.  
Blue Lake Power has promised the community they would mitigate the impact their corporation would have on 
this community, however the issues persist and minimal to no solutions have  been enacted. There is a lack of 
good faith and a deterioration of trust as the bills to the city are piling up and the citizens are forced to foot the 
bills for Blue Lake Power LLC. This is outrageous. The company needs to pay their bills and deals with the 
problems they've created for themselves and our community.  

Regards,  
Sarah Jones 
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Assistant Attorney General 

United States Department of Justice - ENRD 

P.O.Box 7611 

Washington, D.C. 200444-7611 
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Re: United States and North Coast Unified Air Quality Management District v. Blue 

Lake Power, LLC, Civil Action No. 3:16-cv-00961 

Dear Attorney General, 

My name is Mandi Kindred, and I am a citizen with interest in the outcome of the 

Department of Justice decision concerning the operations at Blue Lake Power, LLC. 

(BLP).I am disappointed with the outcome of the DOJ decision concerning the 

operations at BLP. Since 2010, BLP has been operating with an inappropriately 

issued Title V Permit to Operate (TITLE V PTOJ, and has amassed a number of 

alleged violations directly related to their operations at the power plant. The recent 

decision handed down by the DOJ that marginalizes public health and safety 

regarding the operation at BLP is offensive and prioritizes a business with a losing 

track record over the public interest. I do not support the current decision. 

Throughout the course of reopening BLP, there have been a number of issues that 

have directly affected the safety and health of me and my family, including: 

• thick, dark smoke releases from the power plant stack at random times, day 

and night 

• foul odors 

• fugitive ash and dust that impacts homes, cars, fruit and vegetable gardens 

and general enjoyment of one of the most accessible and popular recreation 

trails and river bars/swimming holes on Mad River 
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• heavy truck traffic that must pass by the sole elementary school on the only 

route to/from BLP 

• excessive noises at all hours (including alarm noise that can be heard 

distinctly over 1 mile away) 

• light pollution 

• willful and intentional water quality violations that have been documented 

and prosecuted by the California Department of Fish and Wildlife 

For years, BLP has been allowed to flout the laws of the Federal Clean Air Act (CAA), 

operating without or under an invalid permit, while collecting nearly $5 million in 

Federal subsidies, and defaulting on leases and utility bills to the City of Blue Lake 

on multiple occasions. Currently, BLP is in arrears to the tune of $140,000 to the City 

of Blue Lake on past due bills, and is in debt to their direct oversight agency, the 

North Coast Unified Air Quality Management District (NCUAQMD) to the tune of 

$30,000. Enough is enough! 

Prior settlement agreements and fines up to $1.3 million levied against BLP that 

have been fruitless. BLP claims vague "hardships," which allows them to continue to 

operate as a willful and egregious polluter without installing additional pollution 

controls to bring their operation into compliance with the CAA, or pay even a small 

fraction of the assessed fines. Instead, with the assistance of the North Coast Unified 

Air Quality Management District, BLP has attempted to modify the terms of their 

outdated and invalid permit to allow business-as-usual polluting without 

punishment. 

The history of operation at BLP has been well documented by many sources as 

having many negative impacts on the health and safety of the Blue Lake community 

and visitors that come to recreate. Therefore, the only way to protect the public 

interest in this situation is to shut down the operation at BLP permanently. There 

are other newer, cleaner methods of producing electricity that can and should be 
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implemented, and time and time again, BLP has proven that their operation is 

negatively impacting public health and safety. Additionally, with the track record 

that both the EPA and NCUAQMD have shown in enforcing current regulations, I 

have no confidence that the provisions outlined in the Consent Decree will be 

enforced. EPA, NCUAQMD, and BLP have had enough chances, and they all have 

shown that the operations at BLP operate in opposition to the public interest. 

The time has come to protect the public interest of Blue Lake - shut down BLP 

immediately! 

Respectfully, 

Mandi Kindred 
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From: Kit And Rebecca < >
Sent: Monday, April 04, 2016 1:38 AM
To: ENRD, PUBCOMMENT-EES (ENRD); rzkm home
Subject: Public Comment US v. Blue Lake Power
Attachments: Public Comment US v. Blue Lake Power.pdf

Attached please find my comments in US v Blue Lake Power LLC.  I trust that these comments will be 
accepted even though they are submitted very near the deadline, as the deadline falls on a Sunday. 
Thank you. 
Kit Mann 
Blue Lake, CA 

 
 
 
-------- Original message -------- 
From: Mary Borevitz < >  
Date: 04/04/2016 10:25 PM (GMT-08:00)  
To: 'Kit and Rebecca' < >  
Subject: Public Comment US v. Blue Lake Power  
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April 3, 2016 
 
 
Ellen M. Mahan 
Deputy Section Chief 
Environment and Natural Resources Division 
US Dept. of Justice 
 
 
RE: US and North Coast Unified Air Quality Management District 
       v. Blue Lake Power LLC 
Ref. No. 90-5-2-1-11038 
 
 
I am commenting on the proposed Consent Decree with Blue Lake Power.  My knowledge about 
the Blue Lake biomass power plant, Blue Lake Power, and it's current and past owner/operators 
is extensive.  I have lived adjacent to the Blue Lake Industrial Park since before the power plant 
was constructed in 1983.  The house I have occupied for the past three years has been officially 
identified by the City as the "nearest residential structure" for purposes of measuring compliance 
with Zoning and Use Permit conditions.  I was on the City of Blue Lake Planning Commission 
during the early years of Ultrapower's operation, was the Executive Director of the Blue Lake 
Community Development Corporation in the 80's, and am currently Chair of the Blue Lake 
Public Safety Commission.   
 
 In general, the CD is inadequate to address the level and extent of BLP's continuous and 
ongoing violations of air quality, and amounts to little more than a free pass to continue their 
current violations.  In addition, the Northern California Unified Air Quality Management District 
(District) has demonstrated a clear preference for enabling BLP to continue to operate while in 
violation, in conflict with the public's best interest.  
 
In order to place these comments in proper context, it is very important for the DOJ to 
understand the character of BLP's ownership.  BLP's ownership has consistently, continuously 
and regularly flouted regulations, permits, agreements, contracts, etc. from the very start and at 
virtually every level. That they failed to obtain appropriate permits or perform adequate upgrades 
before starting the plant is not indicative of an error - they have demonstrated repeatedly that this 
is their modus operandi. While it is not in the purview of the Consent Decree to consider, BLP 
has been in arrears on their lease, water and sewer payments to the City of Blue Lake at various 
times since opening the plant and currently owes the City approximately $140,000 in back rent 
and utility payments.  Further, BLP's controlling owner, Glenn Zane, has repeatedly entered into 
other agreements, contracts, permits, conditions, etc. with the City regarding his closely tied 
business, Blue Lake Roundstock, that he has subsequently broken.  He has on several occasions 
made assertions and statements at City Council and Planning Commission meetings that have 
later been shown to be at least misrepresentations if not complete prevarications. There are 
currently and have been numerous mechanics liens on the plant. Our community has learned the 
hard way that BLP's ownership does not operate in good faith and cannot be trusted to perform 
as they say they will. As such, leniency in reliance on good faith efforts, as proposed in this CD, 
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are at best, inappropriate. 
  
1.  The "fine" proposed of $5000 is an insult to the public, is too miniscule to have any deterrent 
effect, and is not commensurate with BLP's ongoing and egregious violations.  As an internal 
reference within the CD itself, the Stipulated Penalties in Section 51 at even the lowest level 
($250/day) for the multi year period would have resulted in a fine of nearly $600,000; using the 
full stipulated penalty, the fine would be more like $1.75MM.  That the CD would propose this 
level of fine for the future but only impose a “fine” that could be paid with a credit card for the 
demonstrated violations of the past is illogical. 
 
A violator's apparent ability to pay should not be a consideration when establishing a fine. I say 
"apparent ability to pay" because BLP's ownership and Mr. Zane do have the ability to pay.  Mr. 
Zane has a closely related business:  Blue Lake Roundstock (BLRS).  The finances of the two 
companies are being conflated in ways to make it appear that BLP has no funds, when in fact Mr. 
Zane’s companies have numerous employees, heavy equipment and major operations currently 
occurring at the BLP site.  For Mr. Zane to contend that there is no money available belies this 
activity.   This is a financial shell game, and neither the DOJ nor the District should be taken in 
by it.   
 
2.  Those of us that live northwest of the plant, including the Blue Lake Rancheria, are regularly 
blanketed with black fly ash. This gross particulate pollution has been occurring since the plant 
was originally operated in the 1980's, disappeared while the plant was idle, and has occurred 
unabated since the plant reopened. It is hard not to conclude that the Electrostatic Precipitator is 
not designed adequately.  It is noteworthy that the worst fallout often occurs at night, leading to 
the logical conclusion that BLP is careful to perform whatever action is causing the particulate 
pollution when it less likely to be noticed by the public. When we have complained to the 
District, they disingenuously state that they cannot be certain of the source (there is no other 
possible source), but they have also not undertaken any effort to collect or analyze samples from 
our location.   
 
Section 33 must be substantially modified to address this serious source of ongoing pollution. 
 Particulate emissions, whether larger or smaller than 10 micrometers, must be monitored and 
regulated continuously.  The PM Stack Test indicated under section 33 is simply astounding - it 
amounts to no testing at all.  This must be corrected. 
 
3. Consequences in the CD are far too weak.  In order to protect the public, the consequences of 
failure to comply should be immediate cessation of operation until the problem is 
fixed.  Stipulated Penalties are proposed, however a penalty is an inadequate deterrent, as 
demonstrated by BLP's repeated failure to pay fees, penalties, contracted payments, etc.  Failure 
to pay a Stipulated Penalty within 30 days should result in immediate revocation of the 
Permission to Operate and complete plant shutdown. 
 
4.  The CD proposes several ways to weaken the standards to which BLP must comply, even 
allowing BLP to come up with their own standards (within limits).  In addition, the CD allows 
BLP to fail to comply for long periods of time while they are attempting to bring their systems 
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into compliance.  This is unacceptable.  The standards to which BLP must comply should be 
established at the outset and immutable.  There is no prudent reason to allow variance. 
 
It is also extremely important that the rolling average emissions standard should not be changed 
from the current 3 hour average to a 24 hour average as proposed, as this is yet another loophole 
allowing BLP to emit more pollution at intervals than would otherwise be allowed.  
 
5.  Time frames for compliance are too long and should be shortened in every instance.  BLP 
should have performed this work before the plant opened and having failed that, should have 
performed it as part of their 2011 Settlement Agreement with the District.  There is no reason to 
grant them significantly more time to do the work that should have been done years ago. 
 
Several performance milestones and reviews are tied to the date of acceptance of the Boiler 
Engineering Study. In the past, the City has established similar review schedules for both of Mr. 
Zane's businesses, BLP and BL Roundstock.  In these cases, Mr. Zane has consistently 
postponed full activity until the review period has expired and then begun full operation, or 
changed the nature of the operation in some way, thereby avoiding the scrutiny that would have 
occurred during the review period.  In the CD, milestones and reviews should be tied to both the 
date of the Boiler Engineering Study AND actual initiation of the activity being reviewed. 

5.  The NCUAQMD has clearly displayed a bias for allowing BLP to continue to operate even 
while out of compliance.  As noted in the EPA's March 2014 NOV, "appropriate emissions 
controls…should have been included in an Authority to Construct (“ATC”) and a Permit to 
Operate (“PTO”) issued by the District ".  In other words, from the outset, the District failed to 
perform its duty, allowing BLP to construct and operate under the original 1983 permit.  Then, 
having later found BLP to have violated air quality standards nearly continuously since startup, 
they levied a fine that was subsequently mitigated into insignificance by allowing BLP to receive 
credit against the fine for performing the work that they were supposed to have performed before 
being allowed to operate.  At the time of this letter, the District has refused to answer direct 
requests from the public asking what portions of their 2011 Settlement Agreement have been 
completed and which have not.  In addition, the District has refused to respond to FOIA requests, 
and positively denied the existence of the EPA NOV when members of the public already knew 
of its existence.  Further, Nancy Diamond is attorney for both the City of Blue Lake - which 
receives a significant portion of their revenue from the ground lease with BLP (at least when 
BLP pays their rent) - and the District, creating a clear conflict of interest.   Those of us 
negatively impacted by BLP have no confidence in the District, and request that all 
determinations of compliance or non-compliance be subject to significant and ongoing federal 
oversight. 
 
This CD is essentially giving BLP a third opportunity (after initial start-up and subsequent 
Settlement Agreement) to comply.  Meanwhile, the public has borne the negative impacts of 
their failure to comply for six years, and if the CD is approved as written, will allow them to 
continue to pollute for another 30 months.   
 
Finally, there is currently intense political pressure in Humboldt County to open all three county 
biomass power plants, and the District is clearly being influenced by this pressure. 
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6.  The City of Blue Lake and Blue Rancheria are both profoundly affected by operations at 
BLP.  They should both receive all reports required by the CD.  Further, the District should be 
explicitly required to provide all reports to any member of the public upon request. 
Thank you. 
 
Kit Mann 
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1

From: Merritt Perry < >
Sent: Monday, April 04, 2016 5:03 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Comments on Consent Decree of United States and North Coast Unified Air Quality 

Management District v. Blue Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038
Attachments: Comments on Blue Lake Power Consent Decree_MPerry_Reduced.pdf

Comments on Consent Decree of United States and North Coast Unified Air Quality Management District v. 
Blue Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038 
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Assistant Attorney General, Environment and Natural Resources Division 

U.S. DOJ 

P.O. Box 7611 

Washington, DC 20044-7611 

 

SUBMITTED VIA EMAIL TO: pubcomment-ees.enrd@usdoj.gov 

Subject: Comments on Consent Decree of United States and North Coast Unified Air Quality 

Management District v. Blue Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038 

Dear Mr. Cruden, 

I offer the following comments on the proposed consent decree regarding the United States and North 

Coast Unified Air Quality Management District v. Blue Lake Power published to the federal register on 

February 26, 2016.  I hope that you take these comments seriously and do everything you can to make 

this a more meaningful consent decree.  Blue Lake Power has operated in violation of the clean air act 

for over five years since it re-started in 2010.  This is after being dormant for over 10 years and despite 

past action from the NCUAQMD, including fines and identified steps for compliance.    

Most objectionable is the fact that the Consent Decree allows Blue Lake Power to deny the violations 

documented in the 2014 Notice of Violation, and the EPA forgoes the opportunity prove them.  The 

public deserves to have the violations formalized and for proper fines and measures taken to ensure 

compliance with the clean air act prior to re-starting of the power plant.  Not doing so violates the 

public’s trust in the government and enables continued emissions in excess of permit and clean air act 

requirements. 

The proposed consent decree falls for short of a meaningful deterrent and will allow Blue Lake Power to 

resume operation in violation of its operating permit with lower emission limits.  The NCUAQMD’s 

counsel has clear conflict of interest and should not have been allowed to participate in the 

development of the consent decree and therefore it should be thrown out and a new consent decree 

developed without a biased author.  If not thrown out entirely, the consent decree should be 

significantly strengthened and the proposed fine increased.  As stated by Glenn Zane, the long-time 

manager of Blue Lake Power, “the plant operates on a very low margin” and therefore, it is unrealistic to 

think that it will change their track record and comply with the requirements in the consent decree.   

Blue Lake Power was previously bound by a settlement agreement in 2011 that would require 

compliance with all emission limits, but no improvement has been made nor required by the 

NCUAQMD.  Blue Lake Power should be required to take the steps necessary to bring the plant up to 

current standards so that it can meet emission limits before resuming operation.  It is unfair to its 

neighbors to expect them to tolerate the pollution any longer than the five years we have had to 

already.  Only throwing out the consent decree altogether, or strengthening to require immediate 

compliance will demonstrate the resolve of the government stop the pollution of the environment and 

the impacts to its neighbors. 
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1. The District Counsel for the NCUAQMD has a Clear and Apparent Conflict of Interest and Should 

Not have Participated in Development of Consent Decree 

Nancy Diamond who represents the NCUAQMD as District Counsel, and is named as the counsel 

for the plaintiff in the Complaint and Consent Decree, has a clear conflict of interest and should 

not have been, nor should be permitted to take part in development of the subject Complaint 

and Consent Decree.  By acting as District Counsel for the NCUAQMD and as the City Attorney 

for the City of Blue Lake, Ms. Diamond is effectively regulating Blue Lake Power and 

representing one of the primary beneficiaries of its operation, as the City of Blue Lake is the 

landlord and water provider for Blue Lake Power, and depends on Blue Lake Power’s Operations 

for a significant portion of the City’s revenue.  

 

Nancy Diamond has been the City of Blue Lake contract city attorney for many years and 

understands the City’s dire need for the revenue from Blue Lake Power.  The City of Blue Lake is 

highly dependent on Blue Lake Power for revenue, as it owns the property that Blue Lake Power 

is situated on and collects approximately $113,000 per year for rent, more than 13% of the 

City’s General Fund revenue of $856,805 for FY 15/16 (Attachment A).  Blue Lake Power also 

pays water fees that comprise a significant amount of the City’s water fee revenue as its largest 

customer.  Ms. Diamond routinely represents the City of Blue Lake on permitting issues for Blue 

Lake Power, including providing legal opinions on permitting decisions within the permitting 

authority of the City of Blue Lake and on lease related issues with Blue Lake power.  Typically 

add decisions made are favorable toward continued operation of Blue Lake Power.  Attachment 

B includes city council minutes from 2013 with documenting a legal opinion from Ms. Diamond, 

regarding Blue Lake Power, and a letter from Ms. Diamond to Blue Lake Power on Behalf of the 

City of Blue Lake from August 2015 taking action for past due lease payments. 

 

In her role as the counsel for the plaintiff, Ms. Diamond effectively act as the regulator for Blue 

Lake Power.  According to Brian Wilson, Deputy Air Pollution Control Officer, and NCUAQMD 

records, Ms. Diamond has been involved with the regulation of Blue Lake Power for some time, 

including from its current start up in 2010, during the development of the Settlement 

Agreement in 2011 (Attachment C) that resulted from violations, when the EPA issued the 

Notice of Violation in 2014, and she signed the subject Consent Decree and associated 

complaint in 2016.   

 

Under the counsel of Ms. Diamond working for the NCUAQMD, Blue Lake Power was allowed to 

start up in violation of the Clean Air Act PSD Standards and NCUAQMD Program Guidelines and 

without a permit to construct as detailed in the 2014 Notice of Violation issued by the EPA in 

2014 (referenced in the Consent Decree). Authored a settlement agreement in 2011 

(Attachment C)  as a result of emission limitations,  which was ultimately not enforced, and the 

terms of which have yet to be completed and the agreement released by the District, with no 

PUBLIC COMMENTS Page 146

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 148 of 293



regulatory mandate for Blue Lake to stop operation despite being in conflict with the Clean Air 

Act.  

 

It is impossible for Ms. Diamond to both act as a regulator on behalf of the NCUAQMD and a 

beneficiary for the City of Blue Lake in a non-conflicted manner. In decisions for both entities 

she has continually makes decisions that allow Blue Lake Power to continue its operations 

despite well documented violations and agreements to comply.  In light of this apparent conflict, 

I ask that the EPA find the subject Consent Decree invalid and develop a new consent decree 

without the involvement of Ms. Diamond or any beneficiaries of the operation of Lake Power. 

   

2. Fines Should be Increased To Provide a Meaningful Deterrent, and Consistent with Fines for 

Similar Violations 

The consent decree proposes a $5,000 fine.  A fine of $5,000 is much too low and is not a 

suitable penalty for knowingly violating the clean air act for several years, including blatant 

operation in violation of the Clean Air Act following a Notice of Violation issued in 2014.   

 

As stated in the Consent Decree, the financial capacity of Blue Lake Power was considered when 

determining the fine.  It seems that if Blue Lake Power is in such financial dire straits that a 

$5,000 fine is all that the EPA thinks they have the ability pay, then this should be an indication 

that they do not have adequate funds to be able to responsibly manage the power plant and 

make the needed improvements to comply with air quality standard at a cost that will be 

significantly more than the proposed $5,000 fine.   

The financial standing of Glenn Zane, who has represented Blue Lake Power since it restart after 

10 years of dormancy, and through multiple ownership scenarios,  has maintained management 

control and has continually represented and benefited from his ownership interest Blue Lake 

Power.  The finances of Mr. Zane, and others that have maintained an ownership interest Blue 

Lake Power, should be considered when it comes to ability to pay.  An intentional polluter 

should not be given a break or reduced penalties just because they maintain a low balance sheet 

in their business enterprise and take the profits out.   

Please increase the penalties to a level of at least the lower limit of the potential fines so that 

they represent a real deterrent.  According to the complaint, Blue Lake Power is subject to fines 

of between $1,000 and $75,000 per day per violation.  Blue Lake Power has been operating in 

violation with the clean air act since re-starting operation in April 2010 until May of 2015, 

approximately 5 years.  Assuming they operated for only four of the five years of operation this 

would equate to 1440 days in violation and a fine of $1,440,000.  This should be the minimum 

civil penalty, considering they operated in violation for more than one standard (particulate 

matter emissions, carbon monoxide and nitrogen oxide emissions) for the entire time they were 

in operation in excess of 1440 days.   

The fine to be levied should also be consistent with fines for similar violations by other biomass 

plants in California.  In 2011, the EPA fined the Ampersand Chowchilla Biomass Plant and 
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Merced Power $328,000 and $492,000 respectively for excess emissions of nitrogen oxides, 

carbon monoxide and fine particulates, the same constituents Blue Lake Power has consistently 

exceeded the limits for.   

Many of the residents that live near the Blue Lake Power have suffered much more than $5,000 

in loss of property, health, and happiness as a result of Blue Lake Power’s Operations and 

together have expended several hundred hours trying get the NCUAQMD to force Blue Lake 

Power to stop polluting.  We have lodged complaints with the NCUAQMD and the City of Blue 

Lake, and those have only resulted in ineffective enforcement of emissions limits and other 

requirements.  It is not fair for those of us that live near Blue Lake Power have our property 

values reduced due pollution, to  have to clean particulate from homes,  and suffer from poor 

air quality at our homes recreating on the Mad River directly adjacent to the power plant with 

no meaningful penalty.  The absentee owners of this plant have been able to pollute the air 

around our homes with no significant penalty and far away from any impacts. 

Please increase the penalties to a level of at least the lower limit of the potential fines so that 

they represent a real deterrent.   

3. The 2011 Settlement Agreement Between NCUAQMD Should be Satisfied Prior to Issuance of  a 

Consent Decree that Duplicates the Previously Agreed Performance Measures 

 

In 2011, Blue Lake Power and NCUAQMD agreed to a settlement agreement that required fines, 

compliance projects, and compliance audits, with the stated goal of compliance with all 

environmental standards (Attachment C).   

 

The settlement agreement included penalties and the following specific items found in Section 

1, paragraph D of the agreement: 

 

5.  A credit toward fines for ”…completion of a thorough environmental audit of 
the facility conducted by a contractor approved in advance by the APCO.  Blue 
Lake Power shall engage a contractor for such audit within 30 days of the 
Agreement Date, and shall provide notice to the APCO at the time of contract 
execution.  The audit shall be completed within 45 days after execution of the 
contract.  Said audit shall include recommendations and detailed instructions for 
compliance with all applicable environmental regulations and air permit 
conditions.  Audit results shall be sent to the APCO at the same time and the 
same format as results  are presented to Blue Lake Power” 
 

6. A credit toward fines for ”…installation of system-wide operation control 
enhancements such as localized temperature and pressure monitoring at specific 
locations to ensure operational efficiency” 
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10. A credit toward fines for ”…specific compliance projects within the specified time 
frames: 

a. Management of fuel stock, in BLPs discretion, to maintain 
moisture content appropriate for facility operation in compliance 
with air quality standards. 

b. Development and approval by the APCO of a Dust Mitigation 
Control Plan to control the release of chip particles and ash from 
all on-site activities, including in the installation of adequate 
covers on conveyor belts where necessary …. 

c. Full completion and continued compliance with all items identified 
in that letter from BLP to the District dated May 14, 2010….and 
replaced in its entirety by the following:  

12. As to a longer-term solution to moderate the 
fuel moisture content during the wet months, BLUP will 
by October 15, 2011, utilize an offsite fuel storage 
location where unprocessed fuel material will be stored 
primarily in log form….adequate to maintain an 
inventory approximately 4,000 BDT of boiler ready fuel 
at 55% moisture content in addition to any other boiler 
ready fuel that may be in inventory” 

The 2011 Settlement Agreement also stated that a release would be issued upon the successful 

completion of all terms in the agreement.  To date no release has been issued (personal 

communication with Brian Wilson, Deputy APCO, 3/25/2016).  The NCUAMD refused to provide 

any details regarding the specific items that Blue Lake Power completed in accordance with the 

settlement agreement (Voicemail from Brian Wilson, Deputy APCO 3/28/2016), even though a 

detailed resolution of the items in the settlement agreement was requested.   

 

Based on the findings in 2014 Notice of Violation, it is apparent that Blue Lake Power did not 

bring operations into compliance with their air quality limits, or refrain from operating, as 

required by the 2011 Settlement Agreement, as emission limits did not meet permit 

requirements.   It is also quite clear that no effective dust mitigation plan has been 

implemented, no measures to control fuel moisture have been implemented and I believe it is 

unlikely that the fines specified were paid, given the low balance sheet of the Blue Lake Power. 

If these compliance measures were completed, then it would not be necessary to include many 

redundant items in the Consent Decree such as the following: 

• Fuel Management Plan 
• Fugitive Dust Plan 
• Compliance with All Environmental Permit Requirements 

 

 

PUBLIC COMMENTS Page 149

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 151 of 293



I am dumbfound that the NCUAQMD continues to let Blue Lake Power operate four additional 

years without satisfying the requirements in the 2011 settlement agreement.  It is also clear that 

the NCUAQMD and Blue Lake Power were satisfied with non-compliance with the agreement, as 

it took action by the EPA to initiate any new compliance measures.  Perhaps the potential 

conflict of interest of Ms. Diamond, and the interests of the City of Blue Lake, influenced the 

decisions that have led to that situation. 

 

The consent decree now proposed duplicates many required compliance projects that should 

have already been completed as a part of the 2011 Settlement Agreement.  Approving the 
Consent Decree will allow the 2011 Settlement Agreement compliance measures to remain 
unfinished, as they have been since 2011.  Including them in the Consent Decree, will relieve 
Blue Lake Power from complying with the terms of the 2011 Settlement Agreement as they 
will be superseded by the Consent Decree.  It is not appropriate or in the public interest to 
allow the civil judicial action that resulted in the 2011 Settlement Agreement to be cured by 
this Consent Decree. 
 

4. DO NOT ALLOW CONSENT DECREE TO LOOSEN REGULATIONS BY INCREASING AVERAGING 

TIMES FOR CO AND NOX  

The purpose of a consent decree is to find a settlement between two parties for the purpose of 

adhering to regulatory laws, not to reduce the protections of the laws.  Paragraph 18 of the 

consent decree includes emission rates for NOx and CO on a 24-hour rolling average.  This is a 

relaxation of the emission limitations for NOx and CO in the Permit to Operate issued by 

NCUAQMD NCU 097-12 (Attachment D) in Section III paragraphs B and C which require NOx and 

CO emission limits to be determined on a 3 -hour average basis.  By including this provision, the 

Consent Decree effectively allows for a loosening of the regulations of the permit to operate and 

higher intermittent emission rates, which are typical for Blue Power.  It also makes it possible for 

Blue Lake Power to average emissions from when they are burning propane, or not operating, to 

bring down the 24 hour average and still emit above the emission limits. 

 

Blue Lake Power has made this request in the past and it was rejected because the PSD 

conditions have not been incorporated into the Title V permit including BACT determinations 

and operating conditions (Attachment E).  It was determined inappropriate to change the 

averaging times then as PSD and BACT had not been implemented and therefore it is 

inappropriate now, as PSD and BACT requirements have not been incorporated into the Title V  

Permit to Operate. 

 

The subject Consent Decree should be revised to keep the current emissions limitations and 
require NOx and CO emission limitations to be averaged on a 3-hour basis and not the 24-hour 
basis included in the Consent Decree in order to prevent a relaxation of the current emission 
limits.  It is inappropriate to change the emissions limits outside of the normal permit process, 
and without public input. 
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5. REQUIRE BLUE LAKE POWER TO COMPLY WITH PSD REQUIREMENTS AND INSTALL BACT PRIOR 

TO RESUMING OPERATION AS SHOULD HAVE BEEN REQUIRED PRIOR TO RESTARTING AND DO 

NOT ALLOW A 12 –MONTH DEMONSTRATION PERIOD  

It is well documented in the 2014 Notice of Violations that Blue Lake Power’s facility was subject 

to the Districts Authority to Construct (ATC)  prior to starting construction, modification, 

operation or use of any stationary  or indirect source that may cause , potentially cause, reduce, 

control, or eliminate the emission of air contaminants ((NCUAQMD Rule 220(b)(2)).  Blue Lake 

Power nor the NCUAQMD ignored this requirement despite District  and federal rules. Was this 

done and not ignored by Blue Lake Power and the NCUAQMD, Blue Lake Power would have 

been required to comply with Prevention of Significant Deterioration (PSD) requirements and 

implementing Best Available Control Technologies (BACT) prior to re-starting the facility after 

significant modifications to the facility, which changed its classification to a new source.  This 

was in clear violation of the NCUAQMD rules which require the owner or operator of a new or 

modified major stationary source apply BACT (NCUAQMD Rule 220(b)(1)) and conduct air quality 

analysis and monitoring (NCUAQMD Rule 220(b)(2)) and analyze the impact on PSD increments 

and the source’s own net emission increases (NCUAQMD Rule 220(b)(2)).   

 

The Consent Decree will allow Blue Lake Power to operate for another year without 

implementing the BACT.  Paragraph 12 of the Consent Decree allows 15 days from resuming 

operation to develop the Boiler Engineering Study protocol.  Paragraph 13 the Consent Decree 

allows 90 days to complete the Boiler Engineering Study, paragraph 15 and 18 of the Consent 

Decree allows Blue Lake Power Operate the Boiler for 12 Months prior to the operations being 

optimized and the proposed emission rates being met and finally paragraph 20 allows another 

six months to achieve and maintain the Emission Rates if they are not met in the first 12 month 

demonstration period.  Therefore, Blue Lake Power will be allowed to operate for another 24 
months, or 2 years without complying with the proposed emission standards, if these 
timelines are upheld.    
 

Blue Lake Power has operated in violation of the Clean Air Act and District guidelines since they 

constructed the plant without ATC in 2010.  They have operated from April 2010 to May of 2015 

in clear violation without district rules, without adding BACT to the plant prior to commencing 

operation. They operated for over a year after the Notice of Violation from the EPA in 2014  It is 
unfair to ask the public to endure the operation of Blue Lake Power for another two years 
until BACT can be implemented and emission limits met.  I would formally request that no 
demonstration period be allowed and the BACT be required to be implemented prior to the 
commencement of operation or that at a minimum only a 3-6 month demonstration period be 
allowed. 
 

6. ADD A PROVISION TO THE CONSENT DECREE TO LIMIT THE NUMBER OF ALLOWED 

BREAKDOWNS, IMPOSE MANDATORY FINES FOR EXCESSIVE BREAKDWONS AND REQUIRE 

EMISSIONS REPORTING DURING BREAKDOWNS  
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Blue Lake Power experienced frequent breakdowns prior to closing in 1999 and has continued 

to have frequent breakdowns prior to the re-start of the plant from 2010 to 2015.  Based upon a 

review of the breakdown reports, a large number of the breakdowns that have occurred have is 

a result of improper maintenance, negligent operation or are abnormally recurrent.  There are 

46 breakdowns or shutdowns in a 17 month period that data was available between 7/31/13 

and 12/21/14.   The attached summary, Attachment F, was made from the breakdown reports 

provided by the District.   Although requested, no breakdown reports were provided for 

previous years when breakdowns seemed much more frequent based on personal observations.  

Of the breakdown reports reviewed, only seven stated that no emission limits were exceeded.  

Emission limits were said to exceed emission limits on the remaining 39 of the 46. As can be 

seen on the summary sheet, many of the same failures occurred more than once, and some as 

many as six times. Additionally, the average for the 17 month period looked at averages over 2.5 

breakdown or shutdown occurrences per month. 

 

NCUAQMD Rule 540 States: 

RULE 540 - EQUIPMENT BREAKDOWN 
 
(a) Breakdown Conditions 
For the purposes of this rule, a breakdown condition means an unforeseeable failure or malfunction of any air pollution control 
equipment or related operating equipment which causes a violation of any emission limitation or restriction prescribed by these rules 
and regulations, or by State law, or similar failure of any required in-stack continuous monitoring equipment where such failure or 
malfunction: 

1. is not the result of neglect or disregard of any air pollution control law or rule or regulation; 
2. is not intentional or the result of negligence; 
3. is not the result of improper maintenance; 
4. does not constitute a nuisance; 
5. is not an abnormally recurrent breakdown of the same equipment. 

It is clear that many of the breakdowns are a result of neglect as they indicate equipment breaking 

down due to poor condition, as is the case with the PLC and the other electrical malfunctions. These 

conditions also constitute a nuisance.  The attached photo from 10/10/2013 shows what happens 

during one of these breakdowns.  The black ash from this shutdown settled on people’s homes and 

was a clear nuisance (See Attachment G).  The NCUAMD Rule 540 allowed only five breakdowns 

every two years as evidenced in the letter from NCUAQMD in 1999 to Ultra power (Attachment H).  

At some point the rule was updated and loosened such that there was no maximum.  

Loosening the rules for Blue Lake Power (formerly Ultrapower) to allow them to continue to exceed 

emission during breakdowns is unacceptable.  If this facility is to operate it should be fully updated 

and not continue unreliable operation that is a nuisance to the community.   

The Consent Decree should be updated to allow only a finite number of breakdowns and specific 
fines for each breakdown that result in excess emissions.  This plant is and always has been 
unreliable and the community should not have to deal with the impacts. 

Thank you in advance for considering these requests to modify the consent decree.  It has been a 

difficult task to review this consent decree and provide meaningful comments.  Many members of 
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the public are interested in this issue and concerned about the impacts on air quality, but did not 

feel competent to make comments of a technical nature, so recognize that for the comments you do 

receive, there are probably dozens of other concerned citizens who care but did not comment. 

 

Sincerely,  

 

Merritt Perry 

Address:  

Email:  

 

Attachments 

A. Excerpts from 2015/2016 Blue Lake Budget Showing General Fund Revenue and Revenue from 

Blue Lake Power 

B. Blue Lake Council Minutes from 3/12/13 with Nancy Diamond Opinion on CEQA Permitting for 

BLP and Default Letter from Nancy Diamond to Blue Lake Power on Behalf of City of Blue Lake 

Lease Revenue Issues. 

C. 2011 Settlement Agreement between NCUAQMD and Blue Lake Power 

D. Excerpts of Blue Lake Power Permit to Operate 

E. Rejection of Request for 24-Hour Averaging 

F. Breakdown Summary from 7/13 - 12/14, Table Created from District Provided Records 

G. Nuisance Photo from 10/10/14 - Black Soot leaving stack in still morning air and settled on City 

H. Excessive Breakdown Letter from NCUAQMD to Blue Lake Power 
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Attachment B - Blue Lake Council Minutes from 3/12/13 with
Nancy Diamond Opinion on CEQA Permitting for BLP and Default
Letter from Nancy Diamond to Blue Lake Power on Behalf of City
of Blue Lake Lease Revenue Issues.
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Attachment B page 2 of 2
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Attachment C - Settlement Agreement
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Settlement Agreement Should have
Completed Audit and
Recommendations for Full Compliance

Should Be
Completed Already
and Not wait until
Consent Decree

Should Be
Completed Already
and Not wait until
Consent Decree
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Should Be
Completed Already
and Not wait until
Consent Decree
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Attachment D - Excerpts of
Blue Lake Power Permit to
Operate
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Carbon Monoxide
and NOx to be on 3
hour Average, Also
note no new
Authority to
Construct which
would require BACT

Attachment D Page 2 of 2 of Blue Lake
Power Permit to Operate
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Attachment E - Rejection of Request for
24-Hour Averaging.
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18 Month Breakdown Summary from 7/31/13 - 12/31/14

Date Breakdown/Shutdown Reason
Exceeeded 
Emissions

(Y/N)
Count Breakdown/Shutdown Reason

# of 
Occurences

7/15/2013 Incorrect Fuel Mixture y 1 Clogged Hopper 3

7/16/2013 Fuel Dryer Wiring y 2 PLC CommunicatioN Failure 3

8/3/2013 Fuel dryer Wiring y 3 ESP Broken 2

8/10/2013 Clogged Hopper y 4 Transformer 3

8/15/2013 Shutdown to add Cooling tower y 5 Fuel Dryer 6

8/19/2013 PLC CommunicatioN Failure y 6 Incorrect Fuel Mixture 2

8/22/2013 PLC CommunicatioN Failure y 7 Overfire Air Controller 2

8/26/2013 Failed Steam Fuse y 8

8/26/2013 Plant Start up y 9

9/6/2013 Failed Transformer y 10

9/15/2013 PG&E Shutdown y 11

9/16/2013 ESP Broken y 12

9/16/2013 Maintenance outage y 13

9/17/2013 Hopper Clogged y 14

10/4/2013 Fuel dryer Gearbox y 15

10/5/2013 Fuel dryer Gearbox y 16

10/10/2013 PG&E Shutdown y 17

10/10/2013 Wire Failue y 18

10/18/2013 Fuel Dreyer Plugged y 19

11/1/2013 Clogged Hopper y 20

11/12/2013 Maintenance outage y 21

11/13/2013 CEMS out N 22

11/13/2013 Overfire Air Controller Y 23

11/14/2013 Clogged Grate y 24

11/20/2013 ESP Broken y 25

11/20/2013 Overfire Air Fan y 26

11/21/2013 Water leak Y 27

11/22/2013 Incorrect Fuel Mixture y 28

1/4/2014 PG&E Shutdown y 29

1/8/2014 Failed Transformer y 30

1/14/2014 Steam Tube Leak y 31

1/17/2014 Internal Cooler Fan on Failed on Monitor n 32

1/17/2014 PLC Communication Failure n 33

2/6/2014 Start up Following emergency event y 34

2/8/2014 Clogged Hopper n 35

2/8/2014 PG&E Shutdown n 36

2/15/2014 PG&E Shutdown y 37

2/16/2014 Start up Following emergency event y 38

4/27/2014 Failed Transformer y 39

4/28/2014  Failed Transformer y 40

4/28/2014 Steam level to high in steam Drum n 41

5/11/2014 Maintenance outage y 42

5/11/2014 Turbine Control valve malfunction y 43

5/12/2014 Grounded Wire Shut off Induced Draft Fan y 44

5/12/2014 ID fan trip y 45

5/18/2014 Fuel Dreyer Plugged n 46

Breakdown Summary from 7/13 - 12/14,
Table Created from District Provided
Records
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Attachment G - Nuisance Photo from 10/10/14 - Black
Soot leaving stack in still morning air and settled on
City
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Attachment H - Excessive Breakdown
Letter from NCUAQMD to Blue Lake
Power
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From: Jacob Pounds < >
Sent: Thursday, March 31, 2016 12:55 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Decision regarding Blue Lake Power, LLC.
Attachments: 1 NCUAQMD 2010 Letter of Violations to BLP.pdf; 2 Blue Lake Ash 7-7-11 Krug Letter 

Low Res.pdf; 3 Blue Lake Rancheria Particulate Tape Sampling Event Low Res.pdf; 
3-6-14 EPA Notice of Violation.pdf; 4 BLR Letter to NCUAQMD 7.2.13 Low Res.pdf; 5 
3-6-14 EPA Notice of Violation.pdf; 6 'Green' Wood-Fired Power Plants Generate 
Pollution Violations - WSJ.com.pdf; 7 Sample Correspondence Notes with North Coast 
Unified Air Quality Management District.docx; 8 BLR Government to Government 
Consultation Introduction EPA 9.15 FINAL.doc; 9 11.19.1983 BLR Letter to 
Ultrapower.pdf; 9.8.1989 Ultrapower Letter to Chairperson Daniels.pdf; 10 9.8.1989 
Ultrapower Letter to Chairperson Daniels.pdf; 11 EPA Detailed Facility Report Blue Lake 
Power.pdf; 11.19.1983 BLR Letter to Ultrapower.pdf; BLPDojJacob.docx

Greetings Attorney General, 
 
Attached you will find my comment letter regarding your decision about Blue Lake Power, LLC. Text of the 
letter has been copied into the body of this message below my signature. Multiple e-mail attachments are all 
referenced in the letter and are for your consideration also. 

Respectfully, 
Jacob Pounds 

 
 

 

Assistant Attorney General 

United States Department of Justice – ENRD 

P.O.Box 7611 

Washington, D.C. 200444-7611 

  

  

Re: United States and North Coast Unified Air Quality Management District v. Blue Lake Power, LLC, Civil 

Action No. 3:16-cv-00961 

  

Dear Attorney General, 
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My name is Jacob Pounds, a resident of Blue Lake that lives and works within 1 mile of the Blue Lake Power, 

LLC. (BLP) cogeneration biomass power plant. I am disappointed with the outcome of the Department of 

Justice(DOJ) decision concerning the operations at BLP. Since 2010, BLP has been operating with an 

inappropriately issued Title V Permit to Operate (TITLE V PTO), and has amassed a number of alleged 

violations directly related to their operations at the power plant. The recent decision handed down by the DOJ 

marginalizes public health and safety regarding the operation at BLP and is offensive and prioritizes a business 

with a losing track record over the public interest. I do not support the current decision. 

Throughout the course of reopening BLP, there have been a number of issues that have directly affected the 

safety and health of me and my family, including: 

      thick, dark smoke releases from the power plant stack at random times, day and night  

      foul odors 

      fugitive ash and dust that impacts homes, cars, fruit and vegetable gardens (see attachments) and general 

enjoyment of one of the most accessible and popular recreation trails and river bars/swimming holes on Mad 

River  

      heavy truck traffic that must pass by the sole elementary school on the only route to/from BLP 

      excessive noises at all hours (including alarm noise that can be heard distinctly over 1 mile away) 

       light pollution   

      willful and intentional water quality violations that have been documented and prosecuted by the California 

Department of Fish and Wildlife (see attachment) 

For years, BLP has been allowed to flout the laws of the Federal Clean Air Act (CAA), operating without or 

under an invalid permit, while collecting nearly $5 million in Federal subsidies, and defaulting on leases and 

utility bills to the City of Blue Lake on multiple occasions. Currently, BLP is in arrears to the tune of $140,000 

to the City of Blue Lake on past due bills, and is in debt to their direct oversight agency, the North Coast 

Unified Air Quality Management District (NCUAQMD) to the tune of $30,000. Enough is enough! 
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Prior settlement agreements and fines up to $1.3 million levied against BLP that have been fruitless. BLP 

claims vague “hardships,” which allows them to continue to operate as a willful and egregious polluter without 

installing additional pollution controls to bring their operation into compliance with the CAA, or pay even a 

small fraction of the assessed fines. Instead, with the assistance of the NCUAQMD, BLP has attempted to 

modify the terms of their outdated and invalid permit to allow business-as-usual polluting without punishment. 

 

The history of operation at BLP has been well documented by many sources (see attachments) as having many 

negative impacts on the health and safety of the Blue Lake community and visitors that come to recreate. 

Therefore, the only way to protect the public interest in this situation is to shut down the operation at BLP 

permanently. There are other newer, cleaner methods of producing electricity that can and should be 

implemented, and time and time again, BLP has proven that their operation is negatively impacting public 

health and safety. Additionally, with the track record that both the EPA and NCUAQMD have shown in 

enforcing current regulations, I have no confidence that the provisions outlined in the Consent Decree will be 

enforced. EPA, NCUAQMD, and BLP have had enough chances, and they all have shown that the operations at 

BLP operate in opposition to the public interest.  

 

As an avid fisherman, outdoor enthusiast, river swimmer, and recent father, I want a healthy and safe future for 

my family. The time has come to protect the public interest of Blue Lake - shut down BLP immediately!  

  

  

  

Respectfully,  

Jacob Pounds 

 

 

  

Attachments: 

  

      2010 North Coast Unified Air Quality Management District Letter of Violations 
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      Blue Lake Ash 7-7-11 Krug Letter Low res 

      Blue Lake Rancheria Particulate Tape Sampling Event Low res 

      BLR Letter to NCUAQMD 7.2.13 Low Res 

      3-6-14 EPA Notice of Violation 

      ‘Green’ Wood-fired Power Plants Generate Pollution Violations – WSJ.com 

      Sample Correspondence notes with North Coast Unified Air Quality Management District  

      BLR Government to Government Introduction 9.15 EPA FINAL 

      11.19.1983BLR letter to Ultrapower 

      9.8.1989 Ultrapower Letter to Chairperson Daniels 

      EPA Detailed Facility Report Blue Lake Power  

  

  

Additional Local Media Accounts of BLP: 

BLP in debt over past due bills: 

http://www.times-standard.com/general-news/20090730/blue-lake-extends-blue-lake-power-agreement 

  

BLP ‘smokes out’ Blue Lake: 

http://www.times-standard.com/article/ZZ/20100430/NEWS/100439582 
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Assistant	Attorney	General	

United	States	Department	of	Justice	–	ENRD	

P.O.Box	7611	

Washington,	D.C.	200444‐7611	

	

	

Re:	United	States	and	North	Coast	Unified	Air	Quality	Management	District	v.	Blue	

Lake	Power,	LLC,	Civil	Action	No.	3:16‐cv‐00961	

	

	

Dear	Attorney	General,	

	

My	name	is	Jacob	Pounds,	a	resident	of	Blue	Lake	that	lives	and	works	within	1	mile	

of	the	Blue	Lake	Power,	LLC.	(BLP)	cogeneration	biomass	power	plant.	I	am	

disappointed	with	the	outcome	of	the	Department	of	Justice(DOJ)	decision	

concerning	the	operations	at	BLP.	Since	2010,	BLP	has	been	operating	with	an	

inappropriately	issued	Title	V	Permit	to	Operate	(TITLE	V	PTO),	and	has	amassed	a	

number	of	alleged	violations	directly	related	to	their	operations	at	the	power	plant.	

The	recent	decision	handed	down	by	the	DOJ	marginalizes	public	health	and	safety	

regarding	the	operation	at	BLP	and	is	offensive	and	prioritizes	a	business	with	a	

losing	track	record	over	the	public	interest.	I	do	not	support	the	current	decision.	

	

Throughout	the	course	of	reopening	BLP,	there	have	been	a	number	of	issues	that	

have	directly	affected	the	safety	and	health	of	me	and	my	family,	including:	

 thick,	dark	smoke	releases	from	the	power	plant	stack	at	random	times,	day	

and	night		

 foul	odors	

 fugitive	ash	and	dust	that	impacts	homes,	cars,	fruit	and	vegetable	gardens	

(see	attachments)	and	general	enjoyment	of	one	of	the	most	accessible	and	

popular	recreation	trails	and	river	bars/swimming	holes	on	Mad	River		
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 heavy	truck	traffic	that	must	pass	by	the	sole	elementary	school	on	the	only	

route	to/from	BLP	

 excessive	noises	at	all	hours	(including	alarm	noise	that	can	be	heard	

distinctly	over	1	mile	away)	

 	light	pollution			

 willful	and	intentional	water	quality	violations	that	have	been	documented	

and	prosecuted	by	the	California	Department	of	Fish	and	Wildlife	(see	

attachment)	

	

For	years,	BLP	has	been	allowed	to	flout	the	laws	of	the	Federal	Clean	Air	Act	(CAA),	

operating	without	or	under	an	invalid	permit,	while	collecting	nearly	$5	million	in	

Federal	subsidies,	and	defaulting	on	leases	and	utility	bills	to	the	City	of	Blue	Lake	

on	multiple	occasions.	Currently,	BLP	is	in	arrears	to	the	tune	of	$140,000	to	the	City	

of	Blue	Lake	on	past	due	bills,	and	is	in	debt	to	their	direct	oversight	agency,	the	

North	Coast	Unified	Air	Quality	Management	District	(NCUAQMD)	to	the	tune	of	

$30,000.	Enough	is	enough!	

	

Prior	settlement	agreements	and	fines	up	to	$1.3	million	levied	against	BLP	that	

have	been	fruitless.	BLP	claims	vague	“hardships,”	which	allows	them	to	continue	to	

operate	as	a	willful	and	egregious	polluter	without	installing	additional	pollution	

controls	to	bring	their	operation	into	compliance	with	the	CAA,	or	pay	even	a	small	

fraction	of	the	assessed	fines.	Instead,	with	the	assistance	of	the	NCUAQMD,	BLP	has	

attempted	to	modify	the	terms	of	their	outdated	and	invalid	permit	to	allow	

business‐as‐usual	polluting	without	punishment.		

	

The	history	of	operation	at	BLP	has	been	well	documented	by	many	sources	(see	

attachments)	as	having	many	negative	impacts	on	the	health	and	safety	of	the	Blue	

Lake	community	and	visitors	that	come	to	recreate.	Therefore,	the	only	way	to	

protect	the	public	interest	in	this	situation	is	to	shut	down	the	operation	at	BLP	

permanently.	There	are	other	newer,	cleaner	methods	of	producing	electricity	that	
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can	and	should	be	implemented,	and	time	and	time	again,	BLP	has	proven	that	their	

operation	is	negatively	impacting	public	health	and	safety.	Additionally,	with	the	

track	record	that	both	the	EPA	and	NCUAQMD	have	shown	in	enforcing	current	

regulations,	I	have	no	confidence	that	the	provisions	outlined	in	the	Consent	Decree	

will	be	enforced.	EPA,	NCUAQMD,	and	BLP	have	had	enough	chances,	and	they	all	

have	shown	that	the	operations	at	BLP	operate	in	opposition	to	the	public	interest.		

	

As	an	avid	fisherman,	outdoor	enthusiast,	river	swimmer,	and	recent	father,	I	want	a	

healthy	and	safe	future	for	my	family.	The	time	has	come	to	protect	the	public	

interest	of	Blue	Lake	‐	shut	down	BLP	immediately!		

	

	

	

Respectfully,		

Jacob	Pounds	

	

	

	

Attachments:	

	

 2010	North	Coast	Unified	Air	Quality	Management	District	Letter	of	

Violations	

 Blue	Lake	Ash	7‐7‐11	Krug	Letter	Low	res	

 Blue	Lake	Rancheria	Particulate	Tape	Sampling	Event	Low	res	

 BLR	Letter	to	NCUAQMD	7.2.13	Low	Res	

 3‐6‐14	EPA	Notice	of	Violation	

 ‘Green’	Wood‐fired	Power	Plants	Generate	Pollution	Violations	–	WSJ.com	

 Sample	Correspondence	notes	with	North	Coast	Unified	Air	Quality	

Management	District		

 BLR	Government	to	Government	Introduction	9.15	EPA	FINAL	
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 11.19.1983BLR	letter	to	Ultrapower	

 9.8.1989	Ultrapower	Letter	to	Chairperson	Daniels	

 EPA	Detailed	Facility	Report	Blue	Lake	Power		

	

	

Additional	Local	Media	Accounts	of	BLP:	

BLP	in	debt	over	past	due	bills:	

http://www.times‐standard.com/general‐news/20090730/blue‐lake‐extends‐blue‐

lake‐power‐agreement	

	

BLP	‘smokes	out’	Blue	Lake:	

http://www.times‐standard.com/article/ZZ/20100430/NEWS/100439582	

	

	

	

	

PUBLIC COMMENTS Page 183

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 185 of 293



PUBLIC COMMENTS Page 184

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 186 of 293



PUBLIC COMMENTS Page 185

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 187 of 293



PUBLIC COMMENTS Page 186

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 188 of 293



PUBLIC COMMENTS Page 187

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 189 of 293



PUBLIC COMMENTS Page 188

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 190 of 293



PUBLIC COMMENTS Page 189

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 191 of 293



PUBLIC COMMENTS Page 190

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 192 of 293



PUBLIC COMMENTS Page 191

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 193 of 293



PUBLIC COMMENTS Page 192

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 194 of 293



PUBLIC COMMENTS Page 193

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 195 of 293



PUBLIC COMMENTS Page 194

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 196 of 293



PUBLIC COMMENTS Page 195

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 197 of 293



PUBLIC COMMENTS Page 196

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 198 of 293



PUBLIC COMMENTS Page 197

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 199 of 293



PUBLIC COMMENTS Page 198

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 200 of 293



PUBLIC COMMENTS Page 199

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 201 of 293



PUBLIC COMMENTS Page 200

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 202 of 293



Blue	  Lake	  Rancheria	  Particulate	  Tape	  Sampling	  Event	  
11.05.13,	  at	  Tribal	  housing	  around	  the	  Rancheria	  

	  
Background:	  
The	  Blue	  Lake	  Rancheria	  (mentioned	  as	  “Tribe”	  through	  the	  rest	  of	  the	  document)	  
has	  been	  negatively	  impacted	  by	  fine,	  oily,	  dark	  black	  particulate	  ash	  suspected	  to	  
originate	  from	  a	  biomass	  power	  plant	  facility	  less	  than	  ½	  mile	  SSE	  of	  the	  Rancheria	  
boundary.	  	  
	  
Dark,	  oily,	  crystalline-‐like	  fine	  particulates	  have	  fallen	  all	  around	  the	  Rancheria,	  and	  
specifically	  impact	  Tribal	  Members	  living	  in	  Tribal	  housing	  approximately	  1500	  ft	  
from	  the	  stack	  of	  the	  power	  plant.	  	  
	  
The	  ash	  has	  blanketed	  trees,	  buildings,	  patios,	  outdoor	  furniture,	  food	  gardens,	  
outbuildings,	  etc.	  	  
	  
In	  speaking	  with	  Tribal	  Members,	  they	  have	  noticed	  fresh	  ash	  fall	  overnight	  in	  most	  
cases,	  indicating	  nightly	  activity	  responsible	  for	  the	  ash	  deposits.	  	  
	  
What	  follows	  is	  a	  description	  of	  the	  ash	  sampling	  that	  took	  place	  the	  afternoon	  of	  
11.05.13.	  	  
	  
Materials	  used	  to	  collect	  samples	  are:	  
6	  mil	  blue	  nitrile	  gloves,	  a	  fresh	  pair	  used	  for	  each	  sample	  to	  discourage	  cross	  
contamination.	  
5	  canning	  jars	  and	  lids,	  cleaned	  and	  sterilized	  immediately	  prior	  to	  sampling.	  	  
Scotch	  tape,	  used	  to	  pick	  up	  ash	  samples	  in	  a	  grab	  sample-‐type	  fashion.	  
A	  camera,	  to	  photo	  document	  sampling	  sites	  and	  the	  sampling	  process.	  
	  
	  
	  
2:12	  pm,	  Sampling	  at	  Bonnie	  Mobb’s	  deck	  and	  residence.	  	  
Background:	  The	  deck	  at	  Bonnie’s	  trailer	  was	  built	  less	  than	  a	  month	  ago.	  Since	  that	  
time,	  a	  bench,	  tables,	  and	  potted	  plants	  have	  been	  added.	  Approximately	  8	  days	  ago,	  
she	  set	  out	  a	  plastic	  container	  with	  a	  white	  lid,	  which	  subsequently	  has	  been	  
covered	  in	  fine,	  dark	  particulate.	  She	  describes	  the	  substance	  as,	  “Sticky,	  and	  
impossible	  to	  clean	  up	  without	  it	  smearing	  all	  over	  and	  creating	  a	  larger	  mess”.	  	  
A	  sample	  was	  taken	  from	  the	  white	  lid	  of	  the	  plastic	  container	  using	  scotch	  tape	  to	  
remove	  particulates	  and	  immediately	  placed	  them	  in	  a	  clean,	  lidded	  canning	  jar,	  
labeled	  with	  the	  place,	  date,	  and	  time.	  Included	  for	  reference	  is	  a	  photo	  of	  a	  
geranium,	  which	  did	  not	  have	  any	  particulate	  matter	  on	  it	  when	  she	  moved	  into	  that	  
space	  a	  month	  ago,	  and	  now	  has	  particulates	  all	  over	  the	  dendritic	  veins	  of	  the	  
leaves.	  Photos:	  
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2:31pm	  Sampling	  at	  Mandi	  Kindred’s	  patio.	  
Fine	  ash	  particulate	  was	  noted	  all	  around	  the	  residence:	  on	  a	  boat	  parked	  there,	  on	  
top	  of	  the	  electrical	  meter,	  where	  1	  sample	  was	  taken,	  and	  all	  over	  the	  back	  patio,	  
furniture,	  etc.	  where	  an	  additional	  sample	  was	  taken	  at	  2:38.	  	  Photos:	  	  
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2:43	  Sample	  at	  Arla	  Ramsey’s	  residence.	  
Sample	  obtained	  from	  an	  outdoor	  plastic	  picnic	  table.	  Ash	  was	  noted	  all	  over	  the	  
Yurt,	  deck,	  motorcycle,	  an	  outbuilding,	  on	  a	  tarp,	  etc.	  EVERYWHERE.	  Photos:	  
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3:01	  Sample	  at	  Art	  Ramsey’s.	  
Sample	  obtained	  at	  a	  small	  windmill.	  Ash	  was	  noticed	  all	  around	  the	  property,	  on	  
the	  deck,	  top	  of	  chicken	  coop,	  on	  apple	  trees,	  etc.	  Art	  had	  brought	  in	  2	  apples	  with	  
similar	  ash	  on	  them	  earlier	  in	  the	  week,	  and	  has	  noticed	  it	  on	  his	  greenhouse	  and	  all	  
over	  his	  outdoor	  food	  garden	  throughout	  the	  growing	  season.	  Photo:
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BLUE LAKE, Calif.—Malodorous brown smoke from a power plant enveloped this
logging town on April 29, 2010, and several hundred residents fled until it passed.

Six months later, the plant got $5.4 million from a federal program to promote
environmentally preferable alternatives to fossil fuel.

The plant, Blue Lake Power LLC, burns biomass, which is organic material that can
range from construction debris and wood chips to cornstalks and animal waste. It is
among biomass plants nationwide that together have received at least $700 million in
federal and state green-energy subsidies since 2009, a calculation by The Wall Street
Journal shows.

Yet of 107 U.S. biomass plants that the Journal could confirm were operating at the
start of this year, the Journal analysis shows that 85 have been cited by state or federal
regulators for violating air-pollution or water-pollution standards at some time during the
past five years, including minor infractions.

Biomass is growing as a source of
electricity, its production up about 14% in
the past 10 years, according to the
Department of Energy. Alternative
electricity-production sources as a whole
generate about 13% of power in the U.S.,
and biomass is about 11% of the
alternative production.

As federal and state governments promote
such sources—largely to cut emissions

Blue Lake Power is a wood-fired plant in Blue Lake,
Calif. Justin Scheck/The Wall Street Journal
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believed to affect the climate but also for related goals such as providing cleaner air to
breathe, preventing acid-rain harm to lakes and reducing reliance on energy imports—
biomass plants generally qualify along with wind and solar.

Although the biomass plants inevitably produce emissions, since they burn things, what
they burn replenishes itself, qualifying them as renewable power.

They also count as carbon-neutral, on the notion that the carbon released when they
burn a material such as scrap wood eventually would get into the atmosphere anyway,
when the wood decays.

The Biomass Power Association says any emissions noncompliance lies with a small
number of plants. "The idea that members of my association are out of compliance with
environmental restrictions on a regular basis is totally wrong," said Bob Cleaves,
president of the group, which represents more than 80 power plants that burn wood, not
including Blue Lake.

Mr. Cleaves, who declined to comment on
specific plants, said biomass is cleaner
than the fossil fuels because it is carbon-
neutral, and produces "clean energy"
efficiently. Mr. Cleaves said the biomass
industry gets a disproportionately small
share of public funding in relation to the
amount of energy it generates.

Michael Van Brunt, director of
sustainability for a division of Covanta
Holdings Corp. that owns eight biomass

plants, said such power is a vital piece of the nation's renewable-energy supply and
gets less in government support than fossil-fuel sources. Fossil-fuel industries also
receive government subsidies, but these generally aren't intended to improve the
environment.

Some in the industry say a range of issues, from inconsistent fuel supplies to age, can
make compliance with emissions standards challenging at biomass plants. "It's
goddamn hard to stay in compliance," said Kevin Leary, co-owner of Blue Lake Power.

Mr. Leary—who blamed its smoke release on low-quality fuel—said a problem some
biomass plants face is simply that they are old, tracing back to a Carter-era program to
spur alternatives to imported oil, and weren't designed to meet today's more stringent
emissions rules.

"Without the ability to change the geometry of the furnace, you've got to pull a rabbit out
of a hat" to meet limits on nitrogen-oxides emissions, Mr. Leary said, and use strategies
such as large smoke scrubbers and precise monitoring of fuel and oxygen levels.

Blue Lake is 27 years old. It was idle for a decade until Mr. Leary helped restart it in
2010. Since then it has had emissions violations, a machinery fire and an explosion that
blew a 6-foot hole in a concrete wall. For a while last year it was on an EPA watch list of
plants with compliance issues. Now, Mr. Leary says, it is operating within its permit.

Nearly all U.S. biomass plants receive government support from subsidies, grants or
state-approved power contracts. The federal economic-stimulus act of 2009 provided
more than $11 billion for renewable power, of which about $270 million went to biomass
plants, in grants administered by the Treasury Department. Other federal agencies
involved in such subsidies include the departments of energy and agriculture.

More than 30 states require utilities to buy a percentage of their power from sources
that are renewable, generally letting the utilities pay more for this power than they would
for electricity generated by fossil fuels. Blue Lake sells its electricity to a San Diego
utility that pays it about twice as much for coal-fired plants' energy.

In Old Town, Maine, a facility called Old Town Fuel and Fiber has received more than

More than two dozen truckloads of wood arrive each
day at Blue Lake Power. Justin Scheck/The Wall
Street Journal
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$5 million in federal funds to develop
renewable fuels since 2007, most recently
$377,000 from the state for equipment.

Old Town also has exceeded state-
mandated limits on sulfur or another
pollutant in every quarter since the end of
2009, federal records reviewed by the
Journal show. Violations continued after
the plant paid almost $300,000 in fines

between 2008 and 2011.

Company president Dick Arnold said the violations should stop once the plant receives
a new state permit, which he said will increase its allowable carbon-monoxide
emissions. A spokeswoman for the Maine Department of Environmental Protection said
such a permit is in the approval process. She said the department and Old Town are in
the process of negotiating a "six-figure settlement" in which Old Town will pay fines for
prior violations.

Old Town hasn't been required to pay back its grant funding or subsidies. In almost all
cases, green-power subsidies aren't linked to environmental compliance.

Mary Booth has studied biomass power for the Environmental Working Group, an
organization that calls for stricter regulation, and the Partnership for Policy Integrity, a
smaller group that is critical of biomass plants. She says government agencies should
withhold grants from plants that violate emissions standards. "Why are we subsidizing
and incentivizing something that's dirtier than coal power in certain ways?" she said.

Daniel Kammen, a professor at the University of California at Berkeley who also studies
renewable energy, says that in the long term, creating electricity by burning organic
waste should help reduce greenhouse gases. But he says much recent government
funding has gone to projects that were already online, old ones that are more prone to
break down and are "not necessarily the best in terms of local air quality."

Some violations are attributed to regulatory standards that are still being ironed out.
Simpson Tacoma Kraft Co. of Tacoma, Wash., which mills lumber, got an $18 million
federal grant in February toward the cost of a new wood-burning boiler that produces
electricity and heat. Since it started up in 2009, the boiler has emitted higher levels of
nitrogen oxides than its original state-issued permit allowed, according to state
regulators and Simpson.

Washington state bases permits on the emissions levels achievable by the best boiler
technology. Simpson's permit was based on claims the manufacturer made about what
its emissions should be, but the nitrogen-oxide emissions turned out to be higher, said a
Simpson spokesman, Dave McEntee. The company has done a study to figure out
whether the permit should be changed to allow higher emissions.

Robert Carruthers, a Washington Department of Ecology engineer, said the higher
emissions rate is a "nuanced ongoing issue" that may be resolved by increasing the
plant's allowable emissions.

Mr. McEntee said the plant currently is in "full compliance" with a temporary limit the
state set. He added that EPA calculations show that since the plant started operating it
has helped avoid 179,000 metric tons of carbon emissions, versus buying
conventionally produced power.

California, with 33 biomass plants, has nearly a third of the nation's total. In the Central
Valley, four biomass plants received more than $10 million in state clean-energy
subsidies from 2009 through 2011 while accruing more than $2 million in fines during
the same period.

Crown Disposal runs a biomass plant near Fresno called Madera Power, which the
owner's website describes as producing "green renewable electricity." Crown took it
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over in 2004. Since then, state regulators have cited the plant more than two dozen
times, fining it several times from 2004 to 2009 for failing to perform emissions tests and
emitting excess sulfur and visible smoke.

Madera Power nonetheless qualified under a California program that used a "public
goods" surcharge on utility bills to fund a "self-sustaining renewable energy supply for
California." From 2009 through 2011, when that program ended, Madera Power
received nearly $6 million in subsidies, state records show.

During that time, it emitted excess sulfur, particulates, carbon monoxide and nitrogen
oxides and at one point was found to be burning plastic and rubber, which weren't
allowed.

A second Crown Disposal plant nearby received $3.1 million in state subsidies from
2009 to 2011 and had multiple violations. The San Joaquin Valley Air Pollution Control
District fined Los Angeles County-based Crown $1.875 million in 2010 for the violations.

Since then, regulators have fined the Madera plant for continued excess sulfur and
carbon-monoxide emissions, regulatory documents show. The air district fined it for
excess visible smoke in December, and this year it has had two citations for excess
carbon dioxide.

Crown's owner, Thomas Fry, said the Madera plant hasn't been producing power in
recent months. "It's pretty darn hard to stay in compliance with anything any more," he
said.

Mr. Fry said that officials from the Air Pollution Control District "just come out, decide
they need money, and write a citation."

A district spokeswoman said that before levying a fine, officials hold multiple meetings
with plant managers to figure out how they can come into compliance. The plants were
fined, she said, because they had a pattern of violations and "were burning literally tons
of illegal materials" like plastics.

Two nearby Central Valley power plants, in El Nido and Chowchilla, received more than
$2.5 million in state clean-power subsidies from 2009 to 2011 and violated restrictions
on nitrogen, sulfur and carbon monoxide at various times during those same years. The
EPA last year fined them $835,000.

A problem was inconsistent fuel supplies, said a person who had a management role
with the plants. They had mainly burned building debris, but the construction slowdown
reduced that and forced plants to use more agricultural waste, including orchard
trimmings that didn't burn cleanly.

A spokeswoman for the plants' current owner, Akeida Capital Management, said they
have been running without violations since it acquired them in December. She added
that the plants provide employment for 41 people and use waste that might otherwise
go to landfills.

Blue Lake Power, the plant that once sent residents fleeing, was resurrected with the
help of federal funds.

Built in 1985, it closed in 1999. Hoping to
get into the growing renewable-power
industry, Mr. Leary, a former fiber-optic-
cable engineer, decided to buy the plant
with several partners.

Mr. Leary's group received a $2 million
grant from the U.S. Forest Service and
more than $16 million in investments to
buy and refurbish the plant, knowing a
provision of the federal stimulus act would
refund 30% of the investment, amounting

Blue Lake co-owner Kevin Leary opens a window to
the plant's boiler, where wood chips are burned to
heat steam. Justin Scheck/The Wall Street Journal
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to subsidies of over $5 million.

Mr. Leary lived for months in the plant's dusty offices, making deals with logging
companies for wood waste and getting permits in line. The plant fired up on April 29,
2010, and immediately began spewing dark smoke.

Curtis Thompson, who works at the Mad River Brewery across the street, picked up his
wife and young daughter and fled, as did several hundred other residents. "We were
smoked out," Mr. Thompson says. The people returned over the next couple of days as
the air cleared.

The plant went idle. The North Coast Air Quality Management District investigated and
found several violations. It reached a settlement with Mr. Leary requiring Blue Lake to
pay $1.4 million but allowed it to spend most of the money buying new pollution-control
equipment and developing better operating practices rather than paying the agency.

"It has been painful for us to realize that our performance has not been good at all," Mr.
Leary wrote in 2010 to the air board's general manager, Rick Martin.

Blue Lake briefly reopened last year, closing again after a wood-loading conveyor belt
caught fire. Last summer the EPA put the plant on its watch list of problematic polluters
with unresolved compliance issues. It was removed in October.

The plant restarted again in March 2012 and promptly had a pipe explosion that blew a
hole in the boiler and a concrete wall. These have been fixed, and the plant is operating
again.

Mr. Martin of the air board says he hopes it can stay in compliance. There are four
power plants in his district. Three have been fined for environmental violations over the
last two years. They all burn biomass and get subsidies or charge customers a premium
for their electricity.

A fourth plant, Mr. Martin says, has a clean environmental record and no renewable-
energy subsidies. "It burns natural gas," he says.

Write to Justin Scheck at justin.scheck@wsj.com and Ianthe Jeanne Dugan at
ianthe.dugan@wsj.com
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Notes 11/4/13 
 
I spoke with Al Steer, the Compliance and Enforcement Manager of NCUAQMD yesterday 
(11/4/13) at about 2pm Pacific.  
 
It was an interesting call (see also the email below he forwarded to me), in that Al was certain 
the particulate matter pollution the Tribe was seeing was not from Blue Lake Power.  
 
Al started the conversation by asking me what the issue was. I told him the Tribe had reported 
to me that significant particulate matter pollution was blanketing their vegetation and homes, 
and that it had intensified over the last 5 months or so, to become a nightly event for some. 
 
Al responded by saying 'he was certain the plant was not the cause, that the winds at the 
Rancheria were primarily from the NW, blowing from the Rancheria toward the plant, and that 
there are many potential sources of particulate matter — a soil enhancement facility, 2 ag 
facilities, farms, Kernen construction (crushed asphalt) in that direction'. He did agree that Blue 
Lake Power (BLP) was to the SE.  
 
I asked him what data he was using to determine the prevailing wind direction and his response 
was 'my knowledge and experience'. When I pressed him on the data, he said there was none 
that he knew of in BLP's file, and he suggested I go to NOAA's website and look up the wind rose 
(he helpfully spelled that out for me) data for Eureka / McKinleyville. I responded by saying the 
reports from the Tribe indicated the micro‐climate winds in the Mad River valley are consistent 
with carrying particulate matter from the stack to the impacted area. At that point Al said well 
maybe the Redding CARB, but he didn't really know, had more detailed data. (The Tribe's 
Environmental Programs division has wind rose data from this area.) 
 
Al reported he had spoken to Glenn Zane (owner of BLP) by phone right after Glenn Zane and 
Walter Nystrom had met with Arla and I at the Rancheria. At first Al characterized his interaction 
with Glenn this way: 'I requested that Glenn take a sample of his fly ash and particulate matter 
and send it off to the lab for speciation analysis.'  
 
Al suggested that I gather samples 'in one of those plastic cups that come from children's cough 
syrup, or a plastic baggie' and that he would send me the name and address of a lab, or any lab 
we chose, and that we should get our material tested. When I asked him for details on what 
specific testing he requested of Glenn, a scope of work, results, Al said he didn't get that 
detailed ‐‐ and at that point Al said that his conversation with Glenn went this way, "I told Glenn, 
'you know how you make this go away, you get your samples analyzed and you get a sample 
from the Rancheria, and when they don't match, you prove the dust is not from the plant.' 
Because I fully expect this to be the case.' 
 
When I pressed him on whether he had personally ever been in a compliance issue of this type, 
with this type of data analysis, he said he had not. 
 
I suggested that lab analysis of material that is a snapshot in time does not take into account 
biomass fuel differences over time, nor does it account for changes in equipment and operation. 
And I said that it was reasonable to assume that because the Tribe is near, but not immediately 
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next to, the stack or fly ash, that there will be some other materials mixed into the Tribe's 
samples.  
 
I asked him if the NCUAQMD's job was to monitor the fuel that was being used, and how that 
was done. Al reiterated that the plant was 'only permitted to burn wood waste' and that 'they 
get their fuel most from full logs stored in Willow Creek and chip them as they need them, and 
from other sources, mill waste and chips.'. He confirmed it was NCUAQMD's job to monitor 
compliance with the fuel standards. The methods are an (announced) full compliance inspection 
annually, and random inspections typically every month or two. I said we would like to see those 
records, and that I would be submitting an additional records request. At that point Al made a 
point of stating that for their 4‐county area, they only had two (2) inspectors. 
 
Based on Jason Davis' statement that there was a 'loose correlation' between opacity and 
particulate matter, I asked Al the same question  ‐ how is particulate matter monitored and how 
often. He clawed back Jason's statement and said ' we can't extrapolate a particulate matter 
from opacity directly, but there is a correlation'. He said they monitor opacity 1 x minute, 
through a system that is in the stack, with a 6 minute average. He said they conduct an 
announced, annual 'full source test which costs the power plant about $30,000 and is conducted 
by a 3rd party testing company and takes 1‐2 days.' I responded that I was not concerned with 
the cost of the testing, that when a company chooses to be in a regulated business, there are 
costs associated with that. [As a regulator, why was Al keen to describe the expense?] When I 
asked if there were other monitors, he said I would need to speak with 'Wendy, in monitors'. He 
said he 'thought there may have been mobile monitoring stations at some point.' So we will 
follow up on that. 
 
I said that I was not assuming anything about the source of the pollutants, but asked if the Tribe 
wanted to lodge a formal complaint, what would the process be?  Al said to call the NCUAQMD, 
report the issue, and they would respond as quickly as possible. That if there was a link (which 
he doubts) that they would look at dates and correlate any activities in the Blue Lake area that 
could be the cause. 
 
My sense is that we need to go directly to the EPA. These guys seem to be protective of BLP for 
some reason? 
 
Jacob Pounds of the Tribe's EPA and I collected samples today from various locations. We 
documented all of it, including methodology.  
 
Jacob also has a call into the EPA, we will ask about their imminent 45‐day review of BLPs permit 
and see if we can change the terms and/or make other inputs. 

 
From: Al Steer <asteer@ncuaqmd.org> 
Reply‐To: <alsteer@ncuaqmd.org> 
Date: Monday, November 4, 2013 3:59 PM 
To: Jana Ganion <jganion@bluelakerancheria‐nsn.gov> 
Subject: BLP questions of fallout 
 
Jana 
This is an email I sent to one of your neighbors this morning. 
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Thank you for the photos and your information. 
We share your concern with the particulate accumulation demonstrated in the photos. 
We believe the particulate might be from some source other than the Power Plant. 
Things like; open burning, field tilling, road construction, and soil enhancement facilities all 
generate airborne particulate. 
The dominant wind direction through this area is from the NW to the SE and BLP has been 
operating very cleanly according to "in place instruments". There are several potential sources 
of airborne particulate NW of your location that must be investigated.  
It is natural to assume a nearby power plant would likely be the source of the particulate but 
please don't jump to that conclusion. 
We would appreciate continued feedback from you especially with attached time and date 
information.  
Again, thank you for providing information that might help us keep the air clean for everyone. 
Respectfully, 

Al Steer 

Al Steer�Compliance & Enforcement Manager�North Coast Unified AQMD�2300 Myrtle 
Avenue�Eureka, CA 95501‐3327�(707) 443‐3093    Ext 
119˜alsteer@ncuaqmd.org˜http://www.ncuaqmd.org 

CONFIDENTIALITY NOTICE: This message is a PRIVATE communication and is intended only for 
the use of the individual or entity to which it is addressed. It may contain information that is 
privileged, confidential, or otherwise protected from disclosure under law, including the 
Electronic Communications Privacy Act (18 USC §§2510, et seq.). If you are not the intended 
recipient, please do not read, copy or use it, and do not disclose it to others.  Please notify the 
sender of the delivery error by replying to this message, and then delete it from your system 
and destroy all copies of this communication. Thank you. 

Please consider our environment before printing this email. 

Notes 11/1/13 
 
I spoke with Jason Davis at the North Coast Unified Air Quality Management District 
(NCUAQMD) at about 1:15pm today (11/1/13).  
 
Jason is the contact for permitting.   
 
Jason's opinion was that the particulate pollution issue / impact was not something that would 
be addressed under the current BLP permit renewal process.  
 
The permit renewal process is at the stage where public comment is closed, and the next step is 
for NCUAQMD to send the permit application to the US EPA Region 9 team for review – which 
has a 45‐day timeline, but no public comment process. He said they were 99% done and sending 
the package to EPA would be happening soon. 
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Jason said the permit renewal process does not require review of impacts from pollution. I 
asked if BLP has a current, valid permit. He said it was complicated but that BLP has an existing 
permit and has applied for renewal. I asked what the expiration date was on their current 
permit, and he did not give me a straight answer. 
 
I asked what types of monitoring occur regarding particulate matter volume and composition. 
He said they have gather data on "opacity" every 6 minutes from a monitor on the BLP stack, 
and when I asked what opacity tells them about particulate matter he said there is a "loose 
correlation" between opacity and particulates. He also mentioned area monitoring stations, but 
he was more vague on this topic, although he said there was one at the Rancheria(?). We 
monitor air quality for the EPA, but I do not believe we are under agreement to/nor do we 
provide air quality data to NCUAQMD (but I will check). 
 
He said NCUAQMD does not do grab sampling of the particulates in the emission stream – that 
they assume the plant is adhering to the terms of their permit, including burning only wood 
waste according to its legal definition and that the fuel is "free of contaminants". I pointed out 
that written definitions and real‐life fuel composition and handling could be quite different. 
 
Jason also said that the Tribe's letter (attached, with the exhibits), which was submitted during 
the recent permit renewal public comment period 'did not require a response from NCUAQMD 
because there was "not anything of substance to respond to" in terms of air quality'.  
 
He said the particulate pollution issue would be handled through the compliance / enforcement 
unit of NCUAQMD, which is run by Al Steer (I have a message in to Al, and hope to hear from 
him today). Jason said it sounded like the Tribe should file a complaint with this division, since it 
sounded to him that the issue was with the 'equipment and how it is being operated'. 
 
Jason also tried to take issue with my description of the particulate matter that is blanketing the 
Rancheria as 'oily' ‐‐‐ he said 'typically particulates from biomass power plants are not oily' and 
that he had some ideas about other causes, mentioning the area 'being close to roads'. I 
responded by saying that certain areas of the Rancheria are next to Highway 299 and we are not 
seeing particulate residue to the same degree in the 299 corridor and adjacent areas, and, that 
the environmental programs staff has done prevailing wind work, and the particulates we are 
seeing are consistent with those patterns, which blow directly from the BLP stack. And, I told 
him that the volume of wood waste necessary to fuel that plant might lead to soil and other 
contaminants being mixed in.  
 
Lastly, I asked Jason if there was a current BLP violation being handled by the compliance 
division. He confirmed there was, and that he thought it was close to a settlement, but that until 
it was settled, he did not think those records could be released to the public. 
 
JG 
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BLUE LAKE RANCHERIA 
              A Native American Tribe 

 

P.O. Box 428 
Blue Lake, CA 95525 
 

Office:  (707) 668‐5101   
Fax:      (707) 668‐4272     

 

www.bluelakerancheria‐nsn.gov 

 
September 22, 2015 
 
Karin Koslow  
Deputy Director 
American Indian Environmental Office 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington D.C.  
Via email and hand‐delivery hard copy to follow 
 
RE: Particulate Matter Pollution at Blue Lake Rancheria; Government‐to‐Government Consultation  
 
Dear Karin, 
 
On behalf of the Blue Lake Rancheria, California, a federally recognized Native American tribe (“Tribe”), we are 
submitting this introductory letter to inform the government‐to‐government consultation with the U.S. 
Environmental Protection Agency scheduled for Tuesday September 22, 2015 at 11am Eastern.  
 
For over 30 years, the Tribe has endured impacts – particulate matter, noise, light, arsenic, and other types of 
pollution – caused by an ~11MW biomass‐fueled power plant located in the City of Blue Lake’s industrial park, 0.5 
miles from the Tribe’s boundary. These impacts are well documented in various notices of violation throughout 
the plant’s 30+ year operating lifespan. 
 
By way of background, the Tribe has a long history of advocacy for biomass energy technology, including a 1983 
letter from tribal leadership supporting the initial opening of this same biomass plant. The Tribe helped provide 
initial funding for the 2010 restart of the same biomass power plant after it had lain dormant for 10 years. And in 
2012, the Tribe invested in a small 175kW biomass‐fueled power system of its own on the Rancheria.  
 
While the Tribe believes in the value of biomass‐fueled power, especially as it relates to creating economic uses 
for hazardous fuels in our overgrown forests that have resulted in catastrophic “megafire” wildfires this year, the 
Tribe has suffered health, environmental, and economic damage from the particulate matter pollution created by 
this biomass plant. 
 
Since the plant restarted operations in ~2010 after a decade of dormancy, our tribal members have registered 
consistent complaints of fine, dark‐colored/black particulate matter blanketing their houses, cars, vegetation 
(including mature trees, fruit, and vegetable gardens), and window sills and other exterior and interior surfaces, 
often with an oily texture that makes it very difficult to remove. Over the last approximately 36 months, these 
complaints have intensified. Most complaints received by the Tribal Office state that the blanketing of dark‐
colored particulates occurred nightly in the period from 2012‐2015. Tribal Environmental Programs staff 
observed black particulates on the surface of the Mad River, a waterway that is already classified as impacted for 
turbidity and temperature relevant to endangered and threatened species it contains. The plant’s operators have  
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been cited with a water quality discharge violation from the California Department of Fish and Wildlife. Trees in 
the vicinity of the plant are coated in this black soot‐like material, and some are dying.  
 
Seventy five percent (75%) of the Tribe’s membership is comprised of elders and children. Further, many tribal 
elders have suffered related health impacts including chronic respiratory illnesses, pneumonia, and asthma.  
 
The Tribe has communicated this issue to the North Coast Unified Air Quality Management District (NCUAQM) 
and our regional U.S. EPA contacts repeatedly and consistently. Examples include: the Tribe submitted comments 
regarding its concerns about particulate pollution during the Title V Permit renewal public comment period. 
These comments were hand‐delivered by Jacob Pounds, Tribal Environmental Programs Technician, to 
NCUAQMD at the meeting held July 2, 2013. To date the Tribe has had no substantive response. The Tribe 
communicated its concerns to the plant operators through multiple meetings with Glenn Zane, plant owner, 
Walter Nystrom, plant manager, Arla Ramsey, Vice Chair of the Tribe and Jana Ganion, Energy Director. During 
the in‐person meetings, the Tribe gave Mr. Zane a thorough tour of the property and the severe fly ash fallout 
that was present. The Tribe also presented photos and other evidence and documentation of the issue.  
 
Despite concerted collection of evidence and repeated requests to plant owners (Blue Lake Power, LLC and/or 
Renewable Energy Providers, Inc., and/or other name(s)), the NCUAQMD, and the local U.S. Environmental 
Protection Agency (EPA) representatives, requesting greater enforcement, more particulate matter monitoring, 
and more communication around chronic violations by the plant operators, these requests are consistently 
ignored and/or dismissed as inaccurate. Prior to the plant going idle in May of 2015 (see below), the current 
levels of particulate matter drifting over the Tribe’s lands, tribal residences, government offices, economic 
enterprises, and onto/into homes of vulnerable populations is both environmentally unjust and unacceptable. 
 
The plant’s chronic particulate matter, arsenic, light, and noise violations, including but certainly not limited to 
the March 2014 Finding and Notice of Violation which suggests that the permit and the terms/conditions of the 
permit in force from 2010‐2015 was not valid, and their multiple, chronic violations of that permit would have 
been avioded, had the proper standards been applied. The plant was also categorized as a “High Priority 
Violator”1 by the EPA. NCUAQMD has issued many violations and conducted multiple enforcement and 
settlement actions against plant operators, who have a history of non‐compliance and associated fines. Other 
serious issues have included defaulting on payments to the City of Blue Lake and uncontrolled biomass fuel fires.  
 
Current situation 
The biomass plant is currently idle, due to voluntary actions by its owners. One explanation could be the owners 
sold their power purchase agreement back to the issuing utility and are waiting for the passage of California 
Assembly Bill 590, which could make significant funds available to “dormant” biomass plants for retrofits. 
 
Another possible explanation for the operators’ decision to shut down the plant is that the EPA rescinded (or 
threatened to rescind) the plant’s Title V permit due to erroneous review at the time of restart, and application of 
a grandfather clause which preserved the permit terms present at the time of the prior closure (~1999) – terms 

																																																								
1 http://www.epa‐echo.gov/cgi‐bin/get1cReport.cgi?tool=echo&IDNumber=110013858398  
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which had expired at the time of the most recent restart ~2010 — and that the Title V PTO NCU097‐12 under 
which the plant operated from ~2010‐2015 was not valid.   
 
Because the plant is currently idle, the Tribe’s current request for consultation is simple: the Tribe would like to 
pursue administrative remedies that ensure the following: 
 
1)  The most recent and most stringent air quality (including PM 2.5, PM 10, and all others) and water quality 
regulations, standards and thresholds should be applied to any restart of this plant. 
 
2)  Real‐time best available technology for particulate matter sampling, and other sampling related to all the 
plant’s violations (e.g. arsenic) be installed at the Rancheria in multiple locations impacted by the plant and used 
to determine compliance with any permits issued.  
 
3)  Any violation of the plant’s permit(s) be enforced immediately with the maximum penalties. 
 
The Tribe opposes the renewal of the plant’s Title V permit and/or issuance of any new or supplemental permit 
to operate, until this issue can be resolved.  
 
Sincerely, 
 
 
 
Arla Ramsey 
Vice Chairperson 
 

 
 

PUBLIC COMMENTS Page 244

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 246 of 293



PUBLIC COMMENTS Page 245

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 247 of 293



PUBLIC COMMENTS Page 246

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 248 of 293



PUBLIC COMMENTS Page 247

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 249 of 293



PUBLIC COMMENTS Page 248

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 250 of 293



PUBLIC COMMENTS Page 249

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 251 of 293



PUBLIC COMMENTS Page 250

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 252 of 293



PUBLIC COMMENTS Page 251

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 253 of 293



PUBLIC COMMENTS Page 252

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 254 of 293



PUBLIC COMMENTS Page 253

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 255 of 293



PUBLIC COMMENTS Page 254

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 256 of 293



PUBLIC COMMENTS Page 255

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 257 of 293



PUBLIC COMMENTS Page 256

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 258 of 293



PUBLIC COMMENTS Page 257

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 259 of 293



PUBLIC COMMENTS Page 258

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 260 of 293



PUBLIC COMMENTS Page 259

Case 3:16-cv-00961-JD   Document 46-3   Filed 09/22/16   Page 261 of 293



1

From: Salina Rain >
Sent: Thursday, March 31, 2016 11:07 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Blue Lake Power plant

The violations of this company are so many and so detrimental to our community that I, as a 
property owner and full time resident, would like to see more accountability. 
No fines should be forgiven or lessened, as this brings to zero their motivation to follow the law 
and the health and safety guidelines. Thank you for 
doing your job with the public welfare in mind, as it always should be. 
 
Salina Rain 
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Bobbi Ricca 
 

 
 

 

May 31, 3016 

Assistant Attorney General 
~a 

o mf-r: 
2- T 

-

i 
United States Department of Justice - ENRD " 
P.O.Box 7611 13 ; 

Washington, D.C. 200444-7611 ^ , 

:r 
Re: United States and North Coast Unified Air Quality Management District v. Blue Lake Power, LLC, fcivil 
Action No. 3:16-cv-00961 

Dear Sir or Madam: 

As a 35 year resident of Blue Lake, I was the mayor when the power plant now called Blue lake Power, 
LLC was permitted and constructed here. The city, with its technical advisors, went to great lengths at 
that time to provide safeguards for the residents, knowing that this was a large installation to locate so 
close to residences. The plant was able to operate for many years with only occasional, minimal 
violations of air quality and other restrictions. That it is unable or unwilling to do so under its new 
ownership is of serious concern to this community. 

It would be better for Blue Lake to have the plant shut down, despite loss of (as yet unpaid) income, 
than to let it continue to flout the reasonable, achievable requirements it is mandated to meet. Please 
support the North Coast Unified Air Quality Management District. 

Sincerely, , /J 
Bobbi Ricca 

(V 
f)0- S-2- \- WO0  ̂
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Ricca 
 

 

EUftE MM. Cv4 9 55, -<•" 

Si:. E?4 1.. T 

X-RAYED 
APR 0 5 2016 

DOJ MA.ILROOM 

Assistant Attorney Genera! 
United States Department of Justice - ENRD 
P.O.Box 7611 
Washington, D.C. 200444-7611 
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From: Robbins, Marnin@Wildlife < >
Sent: Monday, April 04, 2016 6:43 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Cc: humfarm@gmail.com
Subject: U.S.and NCUAQMD v. Blue Lake Power LLC, D.J. Ref. No. 90-5-2-1-11038

To: Assistant Attorney General, Environment and Natural Resources Division 
  
Regarding:  United States and North Coast Unified Air Quality Management District v. Blue Lake Power LLC, D.J. 
Ref. No. 90‐5‐2‐1‐11038 – Consent Decree 
  
Our names are Marnin Robbins and Christine Griffin.  We reside at, and are the home owners of,   

 which is located less than a quarter mile from the Blue Lake Power Plant in Blue Lake, CA.  We object to 
the consent decree between Blue Lake Power and the North Coast Unified Air Quality Management District for 
the following reasons: 
  
1) Blue Lake Power has demonstrated their disregard for the law beginning with the upgrade of the plant 
without the proper permits. 
  
2) BLP has repeatedly demonstrated their disregard for their contractual obligations by refusing to pay their 
lease payments and water and sewer bills to the City of Blue Lake, only bringing them up to date when they 
needed something from the city. They currently owe the city more than $100,000.  
  
3) BLP has repeatedly demonstrated their disregard for the citizens of Blue Lake by spewing ash and dirt into 
our air and by only complying with the zoning ordinances on lighting and noise when forced to by the city 
attorney, costing the City even more money.  
  
4) BLP demonstrated their disregard for their employees when they shut the plant down last year, putting 
their employees out of work not because they were having business problems but because the owners could 
profit by ending their supply contract.  
  
We ask that Blue Lake Power be shut down permanently. They have been poor corporate citizens and 
neighbors in Blue Lake and have a history of noncompliance with the laws, agreements, and contractual 
obligations that a legitimate business must adhere to.  Although Blue Lake power has been found in violation 
of numerous air quality laws and have been given ample opportunity to fix issues of non‐compliance over a 
period of many years, they have willfully and repeatedly refused to do so.  As the Department of Justice, we 
believe it is your responsibility to ensure that entities who break the law are prohibited from doing so 
again.  In this case, the only course of action is to permanently shut down Blue Lake Power from further 
operation.   
  
As citizens, we rely on the Department of Justice and the North Coast Unified Air Quality Management District 
to enforce the laws that protect our health and safety. Thank you. 
  
Marnin Robbins and Christine Griffin 
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From: Lizard King < >
Sent: Monday, April 04, 2016 3:19 AM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: US vs. Blue lake power llc, civil action 3:16-cv-00961

Dear Mr Friedman,  
I would like to comment on the enforcement action taken against blue lake power llc.   

I have lived in blue lake since 2012.  20 years ago I toured the plant with the engineering class I was enrolled in 
at Humboldt state.  At that time, the plant looked terrible.  There was alot of rust.  The control consoles looked 
like they could have been from the 1950s.   

More recently, living in blue lake I noticed that when the plant was operating, I had to close my window at 
night or I might wake with respiratory distress.  I observed that the exhaust from the plant seemed to increase at 
night.   

And one time the plant's electrical system shorted out 9000 volts.  It was a dramatic sound.  Luckily, no one was 
hurt.   

The facility is at the heart of blue lake on prime scenic riparian area.  It has always been a source of loud noise 
and vapors on a popular trail.   

It is my understanding that electricity generation does not pay for the business overhead.  This is ironic, as the 
business is actually polluting our town.   

A $5000 fine is way too small.  The public and the environment are harmed by this business even if they update 
they're equipment.  As long as they are operating, they will be contributing to global warming in two ways:  by 
transporting slash to the site and burning it.   

Blue lake power should not receive public funding for that enterprise because it harms the public.  They should 
not be granted a renewal on their license. 

Geoffrey Robinson 
B.S., Environmental Resources Engineering, Humboldt State University, 2001 

Sent from Outlook Mobile 
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From: Zuzka Sabata < >
Sent: Saturday, April 02, 2016 8:18 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Blue Lake Power, LLC, Civil Action No. 3:16-cv-00961

To Whom it concerns, 
As a resident and someone who is employed in Blue Lake as well, I have been impacted by the intense noise (during the years 2010-
11, when sounds at 3am in the morning closely resembled a jet plane taking off in my backyard) and effects on air quality. 
 
I would like to add my voice to the letter below which provides much further details about why I also do not support the DOJ's 
decision regarding BLP. 
 
Respectfully submitted, 
Susanne Sabata 
 
 
Re: United States and North Coast Unified Air Quality Management District v. Blue Lake Power, LLC, Civil Action No. 3:16-cv-
00961 
 
Dear Attorney General, 
 
My name is Jacob Pounds, a resident of Blue Lake that lives and works within 1 mile of the Blue Lake Power, LLC. (BLP) 
cogeneration biomass power plant. I am disappointed with the outcome of the Department of Justice (DOJ) decision concerning the 
operations at BLP. Since 2010, BLP has been operating with an inappropriately issued Title V Permit to Operate (TITLE V PTO), and 
has amassed a number of alleged violations directly related to their operations at the power plant. The recent decision handed down by 
the DOJ marginalizes public health and safety regarding the operation at BLP and is offensive and prioritizes a business with a losing 
track record over the public interest. I do not support the current decision. 
 
Throughout the course of reopening BLP, there have been a number of issues that have directly affected the safety and health of me 
and my family, including: 
• thick, dark smoke releases from the power plant stack at random times, day and night  
• foul odors 
• fugitive ash and dust that impacts homes, cars, fruit and vegetable gardens (see attachments) and general enjoyment of one of the 
most accessible and popular recreation trails and river bars/swimming holes on Mad River  
• heavy truck traffic that must pass by the sole elementary school on the only route to/from BLP 
• excessive noises at all hours (including alarm noise that can be heard distinctly over 1 mile away) 
• light pollution   
• willful and intentional water quality violations that have been documented and prosecuted by the California Department of Fish and 
Wildlife (see attachment) 
 
For years, BLP has been allowed to flout the laws of the Federal Clean Air Act (CAA), operating without or under an invalid permit, 
while collecting nearly $5 million in Federal subsidies, and defaulting on leases and utility bills to the City of Blue Lake on multiple 
occasions. Currently, BLP is in arrears to the tune of $140,000 to the City of Blue Lake on past due bills, and is in debt to their direct 
oversight agency, the North Coast Unified Air Quality Management District (NCUAQMD) to the tune of $30,000. Enough is enough!
 
Prior settlement agreements and fines up to $1.3 million levied against BLP that have been fruitless. BLP claims vague “hardships,” 
which allows them to continue to operate as a willful and egregious polluter without installing additional pollution controls to bring 
their operation into compliance with the CAA, or pay even a small fraction of the assessed fines. Instead, with the assistance of the 
NCUAQMD, BLP has attempted to modify the terms of their outdated and invalid permit to allow business-as-usual polluting without 
punishment.  
 
The history of operation at BLP has been well documented by many sources (see attachments) as having many negative impacts on 
the health and safety of the Blue Lake community and visitors that come to recreate. Therefore, the only way to protect the public 
interest in this situation is to shut down the operation at BLP permanently. There are other newer, cleaner methods of producing 
electricity that can and should be implemented, and time and time again, BLP has proven that their operation is negatively impacting 
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public health and safety. Additionally, with the track record that both the EPA and NCUAQMD have shown in enforcing current 
regulations, I have no confidence that the provisions outlined in the Consent Decree will be enforced. EPA, NCUAQMD, and BLP 
have had enough chances, and they all have shown that the operations at BLP operate in opposition to the public interest.  
 
As an avid fisherman, outdoor enthusiast, river swimmer, and recent father, I want a healthy and safe future for my family. The time 
has come to protect the public interest of Blue Lake - shut down BLP immediately!  
 
Respectfully,  
Jacob Pounds 
(address omitted for this post) 
Blue Lake, CA 95525 
 
Attachments: 
 
• 2010 North Coast Unified Air Quality Management District Letter of Violations 
• Blue Lake Ash 7-7-11 Krug Letter Low res 
• Blue Lake Rancheria Particulate Tape Sampling Event Low res 
• BLR Letter to NCUAQMD 7.2.13 Low Res 
• 3-6-14 EPA Notice of Violation 
• ‘Green’ Wood-fired Power Plants Generate Pollution Violations – WSJ.com 
• Sample Correspondence notes with North Coast Unified Air Quality Management District  
• BLR Government to Government Introduction 9.15 EPA FINAL 
• 11.19.1983BLR letter to Ultrapower 
• 9.8.1989 Ultrapower Letter to Chairperson Daniels 
• EPA Detailed Facility Report Blue Lake Power  
 
Additional Local Media Accounts of BLP: 
BLP in debt over past due bills: 
http://www.times-standard.com/general-ne... 
 
BLP ‘smokes out’ Blue Lake: 
http://www.times-standard.com/article/ZZ... 
 
Zuzka Sabata 
Arts Engagement Director 
Dell'Arte International 
www.dellarte.com 
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From: Jean Stach < >
Sent: Friday, April 01, 2016 10:47 AM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: United States and North Coast Unified Air Quality Management District v. Blue Lake 

Power LLC, D.J. Ref. No. 90-5-2-1-11038

Assistant Attorney General, Environment and Natural Resources Division 

I disagree with your action regarding the Blue Lake Power Plant.  Laws and penalties are there for a 
reason!  Enforce the laws and penalties.  Why have them in place if they are never enforced?  As every parent 
knows, don't threaten what you won't carry through with.  Blue Lake Power has trampled the law consistently 
over the years and they always get away with it.  Stop them!  Make them follow the law and pay the penalties if 
they don't. 

Sincerely, 

Jean Stach 
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From: Walker, Kristina A@DOT < >
Sent: Monday, April 04, 2016 3:53 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: United States and North Coast Unified Air Quality Management District v. Blue Lake 

Power LLC, D.J. Ref. No. 90-5-2-1-11038
Attachments: Comments from Consent Decree-4-4-2016-k.pdf

Please find PUBLIC COMMENTS attached regarding United States and North Coast Unified Air Quality Management 
District v. Blue Lake Power LLC, D.J. Ref. No. 90‐5‐2‐1‐11038. 
 
If you have any questions or comments or need any additional information, please contact me.   Thank you. 
 
Kristina Walker 
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From: Emily Walter < >
Sent: Saturday, April 02, 2016 4:54 PM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: Blue Lake Power Consent Decree

Assistant Attorney General 
United States Department of Justice – ENRD 
P.O.Box 7611 
Washington, D.C. 200444-7611 
 
Re: United States and North Coast Unified Air Quality Management District v. Blue Lake Power, LLC, Civil Action 
No. 3:16-cv-00961 
 
Dear Attorney General, 
 
I’m a resident of Blue Lake that lives with my family, including a 2 year old, within ½ a mile of the Blue Lake Power, 
LLC. (BLP) cogeneration biomass power plant. I am disappointed with the outcome of the Department of Justice 
(DOJ) decision concerning the operations at BLP. Since 2010, BLP has been operating with an inappropriately 
issued Title V Permit to Operate (TITLE V PTO), and has amassed a number of alleged violations directly related to 
their operations at the power plant. The recent decision handed down by the DOJ marginalizes public health and 
safety regarding the operation at BLP and is offensive and prioritizes a business with a losing track record over the 
public interest. I do not support the current decision 
 
Throughout the course of reopening BLP, there have been a number of issues that have directly affected the safety 
and health of me and my family, including: 
• thick, dark smoke releases from the power plant stack at random times, day and night  
• foul odors 
• ash and dust that impacts homes, cars, fruit and vegetable gardens and general enjoyment of one of the most 
accessible and popular recreation trails and river bars/swimming holes on Mad River  
• excessive noises at all hours 
 
These health and safety concerns and very real to me and my family. When my daughter was less than a 
year old she was having breathing complications. She had a constant wheeze that sent us to walk-in clinics 
on several occasions. One of the doctors we consulted with asked us if we lived near any wood mills? This 
question horrified me. I had never considered that BLP could cause physical harm to my daughter. I can’t 
say if BLP is the cause of my daughter’s breathing complications, but I also can’t say that it’s not the cause. 
We live within half a mile of the powerplant and our garden and cars have been covered in ash from BLP. 
Knowing that BLP has many violations, I don’t trust them. We are real lives and real people that matter. I 
hope money is not the deciding factor here but that the health and safety of a great community are a true 
priority. 
 
For years, BLP has been allowed to flout the laws of the Federal Clean Air Act (CAA), operating without or under an 
invalid permit, while collecting nearly $5 million in Federal subsidies, and defaulting on leases and utility bills to the 
City of Blue Lake on multiple occasions. Currently, BLP is in arrears to the tune of $140,000 to the City of Blue Lake 
on past due bills, and is in debt to their direct oversight agency, the North Coast Unified Air Quality Management 
District (NCUAQMD) to the tune of $30,000. Enough is enough! 
 
Prior settlement agreements and fines up to $1.3 million levied against BLP that have been fruitless. BLP claims 
vague “hardships,” which allows them to continue to operate as a willful and egregious polluter without installing 
additional pollution controls to bring their operation into compliance with the CAA, or pay even a small fraction of the 
assessed fines. Instead, with the assistance of the NCUAQMD, BLP has attempted to modify the terms of their 
outdated and invalid permit to allow business-as-usual polluting without punishment.  
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The history of operation at BLP has been well documented as having many negative impacts on the health and 
safety of the Blue Lake community and visitors that come to recreate. Therefore, the only way to protect the public 
interest in this situation is to shut down the operation at BLP permanently. There are other newer, cleaner methods 
of producing electricity that can and should be implemented, and time and time again, BLP has proven that their 
operation is negatively impacting public health and safety. Additionally, with the track record that both the EPA and 
NCUAQMD have shown in enforcing current regulations, I have no confidence that the provisions outlined in the 
Consent Decree will be enforced. EPA, NCUAQMD, and BLP have had enough chances, and they all have shown 
that the operations at BLP operate in opposition to the public interest.  
 
I want a healthy and safe future for my family. The time has come to protect the public interest of Blue Lake and 
shut down BLP. 
 
Respectfully,  
Emily Walter 
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From: Den Whitcomb < >
Sent: Saturday, April 02, 2016 12:27 AM
To: ENRD, PUBCOMMENT-EES (ENRD)
Subject: United States and North Coast Unified Air Quality Management District v. Blue Lake 

Power LLC, D.J. Ref. No. 90-5-2-1-11038

I am surprised at the small fine. It's like a pat on cheek of a serial offender. In my opinion Blue Lake Power is 
deliberately taking advantage of the Gov't subsidies for a marginal, at best, brown power plant. The fact that 
they also take advantage of a small city by not paying rent to the City of Blue Lake, while using the city 
property to process wood for a second business by the same owner shows me that this owner is dishonest. He 
has earned these fines for serial violations and should pay the maximum allowed, not a miniscule amount. I am 
outraged that I may end up paying higher taxes when this scammer wrings the maximum from this property and 
abandons the plant for city cleanup. 
 
Dennis Whitcomb 

 
 

 

 

Virus-free. www.avast.com  
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UNITED STATES’ RESPONSE TO COMMENTS ON THE CONSENT DECREE 

 The Department of Justice (“DOJ”) held a 30-day comment period on the proposed Consent 
Decree. 81 Fed. Reg. 11,591 (March 4, 2016). The comment period ran from March 4, 2016 until 
April 4, 2016. The Department of Justice received 27 letters and emails from members of the 
public. The majority of these letters were slight variations on a standard form letter, which raised 
concerns and experiences with the Facility’s past operations and requested that the Department 
of Justice shut down the Facility completely.   

 Almost all the commenters expressed concern that the amount of the civil penalty was 
inadequate. Many of the commenters also raised questions about the financial status of Blue 
Lake, its ability or intention to comply with the terms of the proposed Consent Decree, and 
whether the Consent Decree will ensure compliance. In addition, many commenters noted that 
the Facility was currently not operating and had not operated since May 2015. The commenters 
objected that the Facility would be able to recommence operations prior to implementing the 
measures in the proposed Consent Decree. 

In addition to the form letters, the United States received comments from the Blue Lake 
Rancheria (the “Tribe”), a federally-recognized tribe whose lands are located adjacent to the 
Facility. The Tribe objected to the level of consultation with the Tribe regarding the settlement, 
and also provided specific concerns regarding the injunctive relief provided by the proposed 
settlement. The U.S. Bureau of Indian Affairs also submitted a comment on behalf of the Tribe. 
Approximately four other commenters also provided in-depth comments on the terms of the 
proposed Consent Decree, including timing, proposed emission limits, and compliance 
procedures. 

The following is the response of DOJ and the U.S. Environmental Protection Agency 
(“EPA”) to the concerns raised by the commenters. Because many of the commenters raised the 
same issues, this document first organizes the types of comments into overarching categories, 
then further narrows comments into related issue groups (indicated by Issue #) and responds to 
those comments together. A table at the end of this document indicates which individual 
comments are addressed by each issue number. The responses in this documents are supported 
by the declarations of Mark Sims, Shaun Burke, Laura Ebbert, Nancy Diamond, and Brian 
Wilson – all filed in support of the United States’ Motion to Enter the Consent Decree. 

I. COMMENTS RELATED TO THE CIVIL PENALTY 

Issue #1:  Almost every commenter stated that the civil penalty (or fine) was too low, 
arguing that the penalty should be closer to the statutory maximum penalty. The Tribe 
specifically commented that the penalty did not comply with EPA’s “Clean Air Act Stationary 
Source Civil Penalty Policy, dated October 25, 1991 (“CAA Penalty Policy”) and Appendix I 
thereto, the “Penalty Policy for Violations of Certain Clean Air Act Permit Requirements for the 
Construction or Modification of Major Stationary Sources of Air Pollution” (“Permit Penalty 
Policy”). In particular, the Tribe’s comments argued that the penalty amount is insufficient to 
provide deterrence, does not take account for willfulness or negligence by BLP, and fails to 
recover any economic benefit of non-compliance realized by BLP. At least one commenter 
compared the penalty in this case to penalties recovered against another biomass facility. 
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 Response: The Clean Air Act requires the United States or the court, as appropriate, to take 
into consideration certain penalty factors to determine the amount of a civil penalty to be 
assessed. One of these factors is “the economic impact of the penalty on the business.” 42 U.S.C. 
§ 7413(e). Other factors include, as the Tribe identified, deterrence, economic benefit of non-
compliance, and seriousness of violation (which would include willfulness or negligence). 

 EPA has issued and administered penalty policy and guidance over the decades to ensure fair 
and equitable treatment through the assessment of penalties that are both consistent and flexible.  
Specifically, EPA’s “[Uniform] Policy on Civil Penalties,” EPA General Enforcement Policy 
#GM – 21, dated February 16, 1984, at 5, states, “[A]ll preliminary deterrence amounts should 
be increased or mitigated for the following factors to account for differences between cases: … 
Ability to pay.” The Permit Penalty Policy, at 3, references the CAA Penalty Policy for how to 
make appropriate adjustments to the preliminary deterrence amount. The CAA Penalty Policy, in 
the “Ability to Pay” section, states that “[t]he Agency will generally not request penalties that are 
clearly beyond the means of the violator.” CAA Penalty Policy at 20; see also “A Framework for 
Statute-Specific Approaches to Penalty Assessments: Implementing EPA’s Policy on Civil 
Penalties, EPA General Enforcement Policy #GM – 22, dated February 16, 1984, at 23. Under 
EPA’s “Guidance on Determining a Violator’s Ability to Pay a Civil Penalty,” #GM – 56, dated 
December 16, 1986 (“Ability to Pay Guidance”), “EPA considers the costs of attaining 
compliance when applying the ability to pay factor to a civil penalty calculation.”1   

 In this case, BLP claimed that it was financially unable to pay a penalty and submitted 
financial documentation including, but not limited to, tax returns and balance sheets in support of 
its claim. See Declaration of Mark Sims (“Sims Dec”) ¶ 17. A qualified financial analyst 
reviewed those documents and confirmed to DOJ and EPA that BLP had no ability to pay a civil 
penalty beyond that in the proposed Consent Decree. Id. 

 In each case, the United States must weigh the statutory penalty factors and the facts of that 
case in order to determine the appropriate penalty. For that reason, a penalty assessed in one case 
is not necessarily relevant or informative to the penalty in another case. The case against another 
biomass facility mentioned by one commenter involved different claims, facts, and 
circumstances than this case.  (United States et al v. Ampersand Chowchilla Biomass, LLC, Case 
Number: 1:11-cv-00242-LJO-DLB (E.D. Cal.) (Consent Decree entered April 25, 2011)).  
 

Here, the United States weighed the statutory penalty factors, including deterrence, gravity 
(including willfulness or negligence), and economic benefit, and its financial analysis against the 
evidence and risks of litigation, including the uncertainty regarding the outcome at trial and 
further delay in securing injunctive relief to reduce emissions from the Facility even if the United 
States ultimately prevailed at trial. The United States also considered the cost to BLP of 
installing the required injunctive relief, which was initially estimated to be $700,000. Sims Dec. 

                                                           
1 See the following website link for the enforcement guidance and policies cited in this section: 
https://www.epa.gov/enforcement/policy-guidance-publications. 
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¶ 18. Given the revisions to the Consent Decree, the United States now estimates the cost of the 
injunctive relief to be approximately $800,000. Id. The Consent Decree favors expenditures on 
pollution control over a higher penalty amount, which is a reasonable approach where the 
defendant has limited financial resources. In litigating to judgment, the United States might or 
might not secure a larger civil penalty against BLP; but even if a larger sum were secured, 
payment may not have been received for years while the case was litigated, during which time 
the Facility would not be required to install pollution controls. Weighing all these factors, the 
proposed consent decree provides a fair and reasonable resolution of these matters.  
 

Issue #2: Some commenters raised concerns that the United States was not considering the 
finances of companies with the same owners of BLP or the personal finances of BLP’s owners.   

 Response: The United States has not brought an action against any individual or entity other 
than BLP, nor have such persons received a covenant not to sue. Therefore, in assessing BLP’s 
ability to pay a civil penalty, it was appropriate to assess the financial situation of the defendant 
only.   
 

 
II. COMMENTS RELATED TO PROCESS AND REGULATORY AGENCIES 
 
Issue #3: The Tribe commented that the EPA, in negotiating the Consent Decree, failed to 

act in accordance with trust responsibilities owed to the Tribe. The Tribe commented that EPA 
did not consult with the Tribe and that the Tribe should have been included in the negotiation of 
the terms of the Consent Decree. 

 
Response: DOJ and EPA conducted significant outreach to the Tribe regarding the Consent 

Decree and the Facility. As the Tribe’s comments reflect, on September 22, 2015, representatives 
of the Tribe met with EPA to discuss ongoing concerns with the Facility, including concerns 
with the permitting process. Declaration of Laura Ebbert (“Ebbert Dec.”) ¶¶ 3-7. Counsel 
representing DOJ and EPA in this matter participated in the meeting, listened to the Tribe’s 
concerns, and answered questions regarding the allegations identified in EPA’s March 2014 
Notice of Violation to Blue Lake Power. Id. ¶¶ 4-6. EPA and DOJ explained that the United 
States was currently in discussions with the company regarding those allegations, and offered 
that if a settlement were lodged with the Court, DOJ would provide those documents to the Tribe 
upon lodging so that the Tribe could provide comments on any proposed settlement. Id. ¶ 6. 

After the September 2015 meeting, EPA Region 9 received documentation provided by the 
Tribe of its concerns, including pictures and notes of meetings.2 Sims Dec. ¶ 20. The United 
States reviewed those materials and considered the Tribe’s concerns prior to concluding 
negotiations on the first proposed Consent Decree and lodging it with the Court. Id. On February 
26, 2016, the day the first proposed Consent Decree was lodged, the United States shared the 
proposed Consent Decree with the Tribe in order for the Tribe to have the full public comment 
                                                           
2 The majority of the documentation submitted to EPA at or after the September 22, 2015 
meeting was submitted as a public comment on the Consent Decree to DOJ by Mr. Jacobs 
Pounds (See Exhibit 1). 
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period to formulate and provide comments. Ebbert Dec. ¶ 8. At that time, DOJ and EPA also 
offered to meet with the Tribe in order to answer any questions regarding the terms of the 
Consent Decree and the Consent Decree process. Id. On March 23, 2016, representatives of DOJ 
and EPA traveled to Blue Lake, California to meet with members of the tribal government prior 
to the close of the comment period. Sims Dec. ¶ 21. 

To the extent possible, the Tribe’s concerns expressed in the September 22, 2015 meeting 
were addressed in the first proposed Consent Decree. First, the United States was aware from the 
start of negotiations with the Facility that the local community had concerns regarding 
particulate matter deposition from the Facility. Sims Dec. ¶¶ 6, 9. Reduction of particulate matter 
emissions from the Facility, including fugitive dust, is a primary goal of the Consent Decree.  
See Consent Decree, ¶¶ 16, 18, 19, 25-27, 33. Second, prior to the conclusion of negotiations on 
the Decree, the United States received and considered documentation of the Tribe’s concerns 
regarding the Facility. Sims Dec. ¶ 20. 

Following the lodging of the first proposed Consent Decree, the United States reviewed 
comments made by the Tribe and other commenters and the Parties revised the Consent Decree 
in part to address comments where appropriate. Sims Dec. ¶¶ 22-27. First, in response to 
comments that injunctive relief should be completed prior to restart of the Facility, the revised 
Consent Decree expedites the submission of the Boiler Engineering Study Protocol (which 
controls timing for the entire CD), the Fuel Management Plan, and the Fugitive Road Dust Plan. 
See Consent Decree, ¶¶ 12, 25, and 26. These plans were submitted to EPA and the District on 
August 19, 2016 and August 23, 2016. Sims Dec. ¶¶ 33-34. The United States and the District 
provided those plans to the Tribe on September 12, 2016, in order to provide an opportunity for 
the Tribe to comment on the plans prior to approval. Sims Dec. ¶ 35. Second, two of the Tribe’s 
three comments requested better particulate matter emission monitoring provisions, including an 
earlier stack test. (See Response to Issue #14). The proposed Consent Decree now requires that 
BLP conduct a stack test for particulate matter within 45 days of restart. Consent Decree, ¶ 33.a.  
Finally, the Tribe’s comments noted the history of issues with the Facility’s electrostatic 
precipitator (“ESP”), the primary pollution control equipment for particulate matter from the 
boiler. Given the concerns of the Tribe (and other commenters) regarding particulate matter 
deposition, as well as BLP’s disclosure that the ESP needed repair, the proposed Consent Decree 
now requires that a third party conduct a full technical evaluation of the ESP within 14 days of 
restart to ensure the ESP is properly working, and BLP must promptly address any deficiencies 
identified by the evaluation. Consent Decree, ¶ 16.c.  

Though we agree that the United States has an ongoing trust relationship with the Tribe, we 
disagree that the EPA or DOJ has acted contrary to any specific trust obligation to the Tribe or its 
members, including with respect to tribal participation in settlement negotiations with Blue Lake.  
Under EPA’s policies, if a tribal government is not a party to an enforcement action (as was the 
case here throughout negotiations), EPA may discuss with the tribe public information such as 
official court filings or notices of violation, but must avoid the release of privileged or otherwise 
sensitive enforcement information that could inappropriately jeopardize settlement negotiations 
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and enforcement options.3 Further, the notice of violation at issue here is an enforcement matter 
that EPA referred to the U.S. Department of Justice (DOJ). The Department of Justice Policy on 
Tribal Consultation states that DOJ will consult on policies that have tribal implications but 
makes clear that “policies” does not include matters (like the one here) that are the subject of 
investigation, anticipated or active litigation, or settlement negotiations.4  

 As detailed above, DOJ and EPA provided public information to the Tribe regarding the 
Decree, met with the Tribe to discuss the notice of violation and the Facility, considered the 
Tribe’s concerns and information prior to signing and lodging the proposed Consent Decree, 
made an effort to ensure the Tribe was able to take full advantage of the public comment process 
for the Consent Decree, met with the Tribe after the comment period was closed and before 
negotiations on the revised Consent Decree were concluded, and made revisions to the Consent 
Decree based, in part, on the Tribe’s comments. 

 Issue #4.  A number of commenters alleged that the District was biased or otherwise 
inclined to favor Blue Lake Power and keep the Facility open. Several commenters, including the 
Tribe, further alleged that counsel for the District had a conflict of interest in the matter because 
she is also City Attorney for the City of Blue Lake, which receives rent from Blue Lake Power. 
The Tribe further argued that, due to this bias, it cannot depend on the District for oversight and 
processing of any testing protocol. 

 Response: The United States refers commenters to the declaration of the District Counsel 
regarding the factual allegations of bias or conflict of interest. See Declaration of Nancy 
Diamond (“Diamond Declaration”) ¶¶ 3-12; Declaration of Brian Wilson (“Wilson Declaration”) 
¶ 18. The United States was centrally involved in the negotiation of all the terms of the Consent 
Decree and there is no allegation of bias or a conflict of interest on the part of the United States. 
Sims Dec. ¶ 28. Furthermore, as set forth in this response, the Motion, and the supporting 
declarations, the United States believes the substantive provisions are adequate and reasonable.  

Issue #5: The Tribe commented that the District and the United States have counseled the 
Tribe to report any infractions that the Tribe observes, so that the regulatory agencies could 

                                                           
3 EPA Policy on Consultation and Coordination with Indian Tribes, dated May 4, 2001, 
https://www.epa.gov/tribal/epa-policy-consultation-and-coordination-indian-tribes; Guidance on 
the Enforcement Principles Outlined in the 1984 Indian Policy, dated  January 17, 2001, 
https://www.epa.gov/enforcement/transmittal-final-guidance-enforcement-principles-outlined-
1984-indian-policy-january-17; Memorandum, Restrictions on Communicating with Outside 
Parties Regarding Enforcement Actions, from Granta Y. Nakayama, Assistant Administrator, 
EPA Office of Enforcement and Compliance Assurance, to Addressee, dated  March 6, 2006, 
https://www.epa.gov/enforcement/restrictions-communicating-outside-parties-regarding-
enforcement-actions.  
4 See Department of Justice Policy on Tribal Consultation, DOJ Policy Statement 0300.01 at 4 
(Aug. 29, 2013); www.justice.gov/sites/default/files/otj/docs/doj-memorandum-tibal-
consultation.pdf 
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investigate. The Tribe noted that the regulatory agencies must ensure adequate monitoring and 
compliance activities and should not depend on the Tribe.  

Response: The United States agrees that regulatory agencies must ensure adequate 
monitoring and compliance activities. The United States believes that the Consent Decree, and 
BLP’s Title V Permit, require a number of monitoring and compliance activities, including 
reporting, that the United States will primarily depend on when assessing BLP’s compliance 
status. However, as the United States noted to the Tribe in the March 23, 2016 meeting, in the 
event the Tribe or others in the community observe non-compliance at the Facility or have 
concerns about the Facility’s non-compliance, they should feel free to contact the enforcement 
staff at EPA Region 9 involved in this matter. Sims Dec. ¶ 21.  

Issue #6: The Tribe, and other commenters, stated that the District, California EPA, and the 
U.S. EPA cannot be relied upon to regulate the Facility and, therefore, DOJ should litigate this 
case.  

Response: Congress has authorized EPA, in cooperation with states, to implement and 
enforce the Clean Air Act. See 42 U.S.C. § 7401 et seq. Were this case to be litigated, the United 
States, acting on behalf of EPA, would request relief that would be largely overseen by EPA.  

Issue #7: The Tribe stated that the Tribe has met, corresponded with the District, California, 
EPA, and DOJ and that either the agencies have not responded, have not responded timely, 
and/or meetings have been unproductive. In particular, the Tribe stated that it has reached out to 
an EPA Region 9 Air Permitting contact regarding the renewal process for BLP’s Title V permit 
and has not received a response for two years. 

Response: The United States cannot speak to the interactions between the Tribe and other 
regulatory agencies, however, it refers commenters to the declarations filed by the District. See 
Diamond Dec. ¶¶ 3-12; Wilson Dec. ¶ 15. As documented elsewhere in this document and in the 
motion, both DOJ and EPA representatives have met with the Tribe regarding this Facility on 
numerous occasions in the last year. EPA Region 9 permitting staff attended and answered 
questions regarding BLP’s Title V permit and the permit renewal process during the September 
22, 2015 meeting with the Tribe. Ebbert Dec. ¶ 7. In addition, Region 9 permitting staff held a 
telephone meeting with the Tribe on March 29, 2016 regarding the permit process. Ebbert Dec. ¶ 
9. 

Issue #8. One commenter expressed the opinion that the City of Blue Lake and Rancheria 
should receive all reports and plans submitted pursuant to the proposed Consent Decree. 

Response:  The District has agreed to make all approved plans and semi-annual reports 
required to be submitted by BLP to EPA and the District under the Consent Decree available to 
the public on its website. Wilson Dec. ¶ 25; See the following website to the District’s website 
containing the Complaint and original proposed Consent Decree: 
http://www.ncuaqmd.org/index.php?page=major.source.blp. 
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III. COMMENTS RELATED TO STRINGENCY OF THE INJUNCTIVE RELIEF 

Issue #9. A number of commenters requested that DOJ shut the Facility down permanently. 
Many commenters stated that the Facility should be shut down or the restart prevented because it 
has an inappropriately-issued or “illegal” permit. Other commenters argued that the Consent 
Decree should prevent the facility from restarting until BLP implements the injunctive relief 
required by the Consent Decree. 

Response: This comment essentially presumes that the Defendant has already been found 
liable for violating the Clean Air Act. However, the Decree is a settlement, and all settlements 
necessarily involve some compromise, with parties typically settling for something other than 
what they might have sought if they prevailed at trial. Moreover, here, in May 2015, while the 
parties were in negotiations, BLP voluntarily ceased operations. Sims Dec. ¶ 19. Neither the 
United States nor the District required this voluntary shut down. Id. In a settlement of Clean Air 
Act violations, it is reasonable to include a compliance schedule whereby the setting defendant is 
given some time to design and install pollution control. Sims Dec. ¶ 5; Burke Dec. ¶ 7 (both 
noting that many similar settlements include such schedules). Although BLP voluntarily stopped 
operating for its own business reasons, that fact does not change the fundamental nature of the 
Decree, which is by its very nature a compromise. Although EPA’s March 2014 Notice of 
Violation and the Complaint in this action allege that BLP’s restart, and subsequent operation 
without a permit that incorporated PSD requirements, violated the Clean Air Act, these 
allegations have not been proven in an administrative or judicial forum.  

 Here, it would be infeasible for BLP to comply with certain terms of the proposed 
Consent Decree while idle, because the boiler must be operating during the Engineering Boiler 
Study required by Paragraph 13 of the Consent Decree in order to have enough information to 
order and purchase the control equipment in order to properly design the pollution control 
equipment on an existing boiler. Sims Dec. ¶ 47. Additionally, the full technical evaluation of the 
ESP cannot be carried out until the Facility is operating. Sims Dec. ¶ 42.  

 That said, the revised Consent Decree expedites the injunctive relief provisions of the 
Consent Decree that can be implemented prior to restart of the Facility. BLP has already 
submitted the Boiler Engineering Study Protocol (¶ 12 of the CD), the Fuel Management Plan (¶ 
25), and the Fugitive Dust Road Plan (¶ 26) to EPA and the District Sims Dec. ¶ 33-34.  As soon 
as the Fuel Management and Fugitive Dust Road Plans are approved, BLP must comply with 
their requirements. Consent Decree, ¶ 34. Finally, the Consent Decree was revised to require that 
BLP submit recommended operating parameters for its ESP to EPA and the District prior to 
restart of the Facility and comply with those parameters during operation until the ESP 
Optimization Plan is approved. Consent Decree, ¶ 16.a. This should ensure that BLP is 
implementing the key steps required by the ESP Optimization Plan to minimize PM10 emissions 
from the boiler from restart.   

  Issue #10: Five commenters stated that the timing for the injunctive relief in the Consent 
Decree is too lenient. In particular, commenters noted that emission limits would not be effective 
until 22 months after the Decree. 
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 Response: As noted elsewhere, the revised Consent Decree expedites certain timelines 
under the Consent Decree, including for submission of the Boiler Engineering Study Protocol.  
The approval of the Boiler Engineering Study Protocol sets the timing for the Boiler Engineering 
Study, as well as the eventual installation of the SNCR and improved OFA, so this change will 
expedite all the injunctive relief timelines under the Consent Decree. Consent Decree, ¶¶ 13-15, 
18-20. The timing for the ESP Optimization Plan submission is also expedited to be required 
within 60 days of restart (rather than within 90 days of entry of the CD). Consent Decree, ¶ 16.d. 
  
 Under the Consent Decree, BLP has 12 months following EPA’s approval of the Boiler 
Engineering Study to order, install, and begin operating the SNCR and improved OFA system. 
Consent Decree, ¶ 15. During that time, the following steps must be taken: soliciting quotations, 
selecting a vendor, and placing an order for the SNCR and OFA; engineering, designing, and 
fabricating such equipment; shipping the equipment to the Facility; and completing the 
installation, startup, and optimization process for the new equipment. The United States believes 
the time permitted for the process is reasonable, and indeed ambitious. Sims Dec. ¶ 48; Burke 
Dec. ¶ 8. Furthermore, the Consent Decree includes milestones, such as ordering the equipment, 
in order to ensure that BLP is taking all necessary steps to ensure the equipment is installed and 
operated in accordance with the timeframes in the Consent Decree. See Consent Decree, ¶¶ 14, 
15, 52. 

 Although the emission limits required by the Consent Decree will not be finalized 
immediately, the Consent Decree requires BLP to take steps to reduce its emissions immediately. 
First, BLP is required to operate its pollution control equipment in accordance with good air 
pollution control practices for minimizing emissions at all times the boiler is operating. Consent 
Decree, ¶17. That means, from restart, BLP is required to operate its ESP at all times in 
accordance with the requirements of the Consent Decree (including the recommended operating 
parameters and, once approved, the ESP Optimization Plan). Once the SNCR and improved OFA 
systems are installed (within 12 months of approval of the Boiler Engineering Study), BLP must 
operate those systems at all times as well. Consent Decree, ¶ 15. Even during the one-year 
demonstration period, should BLP fail to operate and maintain its control equipment in 
accordance with these requirements, BLP will be in violation of the Consent Decree and subject 
to stipulated penalties. Consent Decree, ¶¶ 20, 51. The United States believes that continuous 
operation of this equipment will result in significantly reduced emissions from the Facility 
immediately. Sims Dec. ¶¶ 45, 46, 50. Additionally, it should be noted that BLP will remain 
subject to its currently-permitted emission limits throughout the demonstration period.  Sims 
Dec. ¶ 12. 

 Issue #12. One commenter stated that the petition process for alternative emission rates 
in the CD is inappropriate. A number of other commenters objected that the demonstration 
period, which applies for a year after installation of the SNCR and improved OFA systems, 
permits the Facility to operate without any emission limits in the meantime. 

 Response:  First, as to the petition process, the United States believes such a process, 
which it has used in similar cases, is an appropriate compromise in light of Defendant’s 
expressed uncertainties related to retrofitting the pollution controls on the existing boiler. Sims 
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Dec. ¶ 51; Burke Dec. ¶ 9. Unlike new boilers that have pollution controls incorporated into their 
engineering design from the beginning, the efficacy of add-on or updated pollution controls 
retrofitted on existing boilers can be less certain, because of, for example, space or other physical 
constraints associated with the existing unit. Sims Dec. ¶ 52. After evaluating the boiler 
configuration in this case, EPA concluded that it could be difficult to definitively predict 
achievable emission rates from this unit. Id. ¶ 53. A twelve-month demonstration period is 
appropriate to determine achievable limits because it provides data regarding performance during 
all four seasons. Sims Dec. ¶ 56; Burke Dec. ¶ 9.  
 
 EPA has a high level of confidence that BLP will be able to meet the emission limits 
contained in Paragraphs 18 and 19 of the Consent Decree. Sims Dec. ¶ 54. However, should BLP 
be able to demonstrate to the satisfaction of the United States that it is technically infeasible for 
BLP to meet one or more of those limits, then BLP may petition for an alternative emission limit. 
Consent Decree, ¶ 21. BLP must propose the most stringent limit it can practicably achieve, not 
to exceed the back-stop limits provided in Paragraph 21. EPA has full discretion to approve, 
disapprove, or approve another final limit based on that proposal. Id. ¶ 22. 
 
 Second, as to BLP’s operation during the demonstration period, throughout the process of 
implementing the injunctive relief required by the Consent Decree, including the demonstration 
period, BLP remains subject to the requirements and limitations of its current permit as well as 
those under the Consent Decree. Sims Dec. ¶ 12. Therefore, at no point will BLP be permitted to 
operate without any emission limits. Additionally, throughout the demonstration period, BLP is 
required to continuously operate all installed pollution control equipment, which should mean 
that actual emissions from the Facility are immediately reduced. Consent Decree, ¶¶ 16, 18, 21; 
Sims Dec. ¶¶ 45, 50. 
 
 Issue #12. Three commenters stated that the averaging period for the NOx and CO 
emission limits in the Consent Decree should not be 24 hours, but should retain the 3-hour 
averaging period in BLP’s current permit to operate. The comments expressed concerns that this 
change relaxed BLP’s CO and NOx emission limits and that the longer averaging period will 
allow BLP to have short-term spikes in emissions that would be a violation under the Facility’s 
current permit.  

 Response:  The United States notes that nothing under the Consent Decree relieves BLP 
of its obligation to comply with the terms of its current PTO. Sims Dec. ¶ 12. BLP will be 
required to comply with all emission limitations to which it is subject.  
 
 However, the United States believes that the averaging periods for the emission limits in 
the proposed Consent Decree are appropriate. First, although the averaging period for the short-
term NOx and CO limits is longer than those in the Facility’s current permit to operate, the short-
term numerical limits for the Facility are reduced (or no higher with respect to NOx) from those 
in the PTO as follows: 
 
 PTO Limit CD Limit  Backstop CD Limit 
NOx 0.15 0.12 0.15 
CO 1.0 0.40 0.55 
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PM10 0.04 0.02 0.03 
 
Sims Dec. ¶ 12; Consent Decree, ¶¶ 18, 21. Additionally, the Decree requires BLP to meet an 
additional annual rolling NOx limit of 0.10 lb/MMBTU or a backstop annual rolling NOx limit of 
0.125 lb/MMBTU, which safeguards against a higher aggregate level of NOx emissions.  
Second, although the numerical backstop CD limit for NOx is not reduced from the currently-
permitted limit, BLP will only be able to petition for such a limit after collecting 12 months of 
emission data while continuously operating the SNCR and OFA. Consent Decree, ¶ 21. BLP 
must propose the lowest limit that it can practicably achieve and support such a proposal with 
data. Id. EPA retains sole discretion to approve or disapprove such a limit and will only do so in 
the event that BLP successfully demonstrates that it is technically infeasible for BLP to meet the 
primary limits in Paragraph 18 and 19 of the Consent Decree. Id. ¶ 22. 
 

Third, the proposed 24-hour averages in the Consent Decree are “rolling” averages, 
wherein the facility is required to identify an emission rate every hour which incorporates 
emissions from that hour and the previous 23 hours. Consent Decree, ¶¶ 7, 18-19. The proposed 
24-hour rolling averages will require 24 separate compliance determinations. Sims Dec. ¶ 58; 
Burke Dec. ¶ 10. The use of a rolling average is important because not only does it provide faster 
recognition of conditions approaching non-compliance but it requires the boiler operator to be 
more attentive to the emission rates from the unit. Burke Dec. ¶ 11. In comparison, the other two 
biomass facilities in the North Coast Unified Air Quality Basin, DG Fairhaven and Humboldt 
Redwood Company each have emission limits based on a 24-hour block averaging time. Sims 
Dec., Exh. 2.  

 
Fourth, with respect to short-term spikes in emissions that would not be recognized 

during the longer 24-hour period, any spike in emissions that causes the unit to exceed the 
emission limit would have an impact on the next 24 hours of emission rates and could cause the 
unit to be out of compliance for a longer period of time. Sims Dec. ¶ 58; Burke Dec. ¶ 10. 
Because of this, sources operating under a 24-hour rolling average have a strong incentive to 
control for short-term spikes in emissions. Burke Dec. ¶ 10. Pursuant to 40 C.F.R. § 60.13(h)(2), 
BLP can only use emissions from hours when the boiler is operating to calculate the emission 
average. Sims Dec. ¶ 9. That is, BLP cannot use boiler non-operating hours (when emissions are 
zero) to lower the 24-hour emission average. Id.  
 
 Finally, the 24-hour averaging time is an appropriate averaging time for a boiler burning 
biomass fuel, because these boilers can be expected to have some degree of variability and that 
variability should not be the driving factor in how the air pollution controls are operated. Burke 
Dec. ¶ 11.  
 
 Issue #13. Two commenters raised specific concerns about past emissions from the 
Facility during periods of breakdowns, and noted that the Facility had a high number of 
breakdown events. The commenters stated that the CD should require the recording of emissions 
during breakdowns, require reporting of breakdowns, limit the number of breakdowns, and 
require the use of emergency generators during breakdowns. 
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 Response: First, it should be noted that the Consent Decree requires BLP to achieve the 
emission limits in the Consent Decree, including during periods of breakdown (referred to by 
EPA as “malfunctions”). Consent Decree, ¶¶ 18 (establishing emission rates with no exception 
for malfunctions or breakdown conditions).   
 
 Additionally, the Facility operates continuous stack monitoring equipment (continuing 
emission monitoring systems or “CEMS”) to measure the emissions of NOx and CO at all times, 
including periods of startup, shutdown, and malfunction (what the commenters refer to as a 
facility breakdown). BLP must report all periods of startup, shutdown, malfunction of the boiler, 
reduced to 1-hour periods.  ¶ 43.a.vi. of the Consent Decree. Blue Lake must also report excess 
emissions, and the magnitude of the excess emissions. ¶ 43.a.vii. and viii. of the Consent Decree. 
In such reports, BLP must, if applicable and feasible, identify the nature and cause of any boiler 
malfunctions during the periods of excess emissions and to state any corrective actions taken or 
preventative measures adopted.  ¶ 43.a.ix. of the Consent Decree.  
 
 The CD also requires Blue Lake to at all times, including periods of startup and 
shutdown, to the extent practicable, maintain and operate the boiler, including associated air 
pollution control equipment, in a manner consistent with good air pollution control practice for 
minimizing emissions. Consent Decree, ¶ 17. With this language, the Consent Decree makes a 
distinction between excess emissions that are truly caused by breakdowns and excess emissions 
caused by poor operation and maintenance of the equipment. The United States and the District 
will therefore be able to analyze excess emission events to determine whether the cause was a 
true breakdown or was caused for some other reason. 
 
 As discussed elsewhere in this response, the Consent Decree does not require the 
continuous monitoring of other pollutants not the subject of this settlement (SO2, VOCs, 
ammonia). See Response to Comment 27. The Consent Decree does not address the use or non-
use of emergency generators at the Facility as BLP’s use of emergency generators is not a 
subject of this enforcement action nor is it relevant to the Facility’s compliance with emission 
limits. 
 
 Issue #14. Three commenters, including the Tribe, stated that the particulate matter 
testing provisions of the CD are inadequate. The comments submitted by the Tribe through their 
attorneys stated that the Consent Decree should require more frequent particulate matter testing.  
In this comment, the Tribe also stated that the Consent Decree permitted the Facility to operate 
for 22 months before the main stack was tested for particulate matter emissions. A separate 
comment by the Tribe stated that the Consent Decree should require the installation of CEMS to 
monitor particulate matter emissions from the boiler in real time at joint monitoring stations with 
the District and EPA, paid for by BLP, at the stack, the fuel storage area, any source of 
particulate matter emissions at the Facility, at the Facility’s property boundaries, and at various 
places on the Rancheria. The Tribe and another commenter noted that nightly emissions of 
particulate matter occur from the Facility, when these emissions cannot be seen. 

 Response:  Regarding the timing of the particulate matter stack testing, the Consent 
Decree has been revised to require Blue Lake to conduct a PM10 stack test no later than forty-five 
(45) days following Blue Lake’s restart of operation of the boiler. Consent Decree, ¶ 33. In 
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addition, the Consent Decree requires Blue Lake to conduct a PM10 stack test within 18 months 
of EPA’s approval of the Boiler Engineering Study and to conduct PM10 stack tests on an annual 
basis thereafter. Consent Decree, ¶ 33. Regardless of the stack testing requirements under the 
Consent Decree, the existing District Permit to Operate (“PTO”) and Title V Permit require 
particulate matter testing at least once per calendar year.  Sims Dec ¶ 12.   
 

The United States is interpreting the Tribe to be making two separate continuous PM 
monitoring requests: 1) continuous emission monitoring systems (“CEMS”) for particulate 
matter from the stack; and 2) joint ambient PM monitoring stations in additional locations. As to 
the first, there has been no showing that particulate matter CEMS equipment is necessary to 
assure compliance with the particulate matter requirements under the Consent Decree. Rather, 
additional assurance of compliance can be achieved through continuous monitoring of opacity 
and ESP operating parameters, which will provide real-time continuous surrogate data of PM 
emissions. 

 
First, monitoring ESP operating parameters is a surrogate for directly measuring 

particulate emissions. Sims Dec. ¶ 39, 68. Paragraph 16 of the Consent Decree requires BLP to 
determine (and submit for approval as part of the ESP Optimization Plan) operating parameters 
for the ESP (for example, power input, voltages, and currents) that provide confidence that if the 
ESP is operated in compliance with these parameter, the Facility is meeting its limits. These 
parameters can be determined using manufacturer specifications or can be based upon the 
operating parameters recorded during PM emission stack tests that demonstrated compliance 
with the applicable emission limit. Sims Dec. ¶ 39. Under Paragraph 16.d of the Consent Decree, 
BLP must submit an ESP Optimization Plan that includes monitoring provisions to obtain and 
record data in real-time to demonstrate that it is operating its ESP in compliance with the 
approved operating parameters at all times. CD ¶ 16.d (incorporating the Compliance Assurance 
Monitoring provisions of 40 C.F.R. Part 64); Sims Dec. ¶ 44. Therefore, the real-time, 
continuous data demonstrating compliance with the ESP operating parameters will provide 
confidence that the facility is operating in compliance with its PM10 emission limit at all times, 
including any night-time operations and between stack tests. Sims Dec. ¶¶ 39, 68. 

 
Second, as the Tribe noted in its letter, under its permit, BLP is required to operate a 

continuous opacity stack monitor (“COMS”) at all times and to meet a 20% opacity limit. Sims 
Dec. ¶ 12. Opacity measures how much particulate matter in a gas stream “obscures,” either 
through absorption, reflection, or scattering, a beam of light which passes through the gas stream. 
Sims Dec. ¶ 56. Thus, the higher measured opacity, the higher the particulate matter emissions 
from the stack (including, but not limited to, PM10). Id. BLP collects data from the COMS and 
submits that data to the District daily. Wilson Dec. ¶ 7. Although data from the opacity monitor 
does not provide a measurement of PM10 emissions from the stack, it can provide an indication 
of whether BLP’s ESP is properly operating. Sims Dec. ¶ 58. 
 
 Finally, the Tribe’s request that the company should pay for joint ambient particulate 
matter monitoring stations in additional locations does not take into account that this Consent 
Decree is the product of a negotiated resolution of a PSD enforcement action with an entity that 
has limited resources.  
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 Issue #15. One commenter stated that ammonia testing should take place using a 
representative sample of wood material being used during the majority of the year and a 
minimum of one test be conducted during the wet season. The Tribe additionally expressed 
concern that, based on the inclusion of ammonia testing provisions in the Consent Decree, 
ammonia emissions from the Facility have historically been a problem. 

 Response:  The provisions in the consent decree relating to ammonia testing are only 
present to determine whether the SNCR system is working properly. SNCR works in the 
following manner: the injected urea reacts with water vapor in the flue gas stream to produce 
ammonia and carbon dioxide. Sims Dec. ¶ 49. The ammonia produced then reacts with nitrogen 
oxides and oxygen to form nitrogen gas and water vapor. Id. Any ammonia that does not react 
with nitrogen oxides is “ammonia slip.” Id. Therefore, the Consent Decree requires Blue Lake to 
test emissions from its stack for ammonia (NH3) in order to determine the ammonia slip of the 
SNCR system and whether the system is working properly. Sims Dec. ¶ 69; Consent Decree, ¶¶ 
30, 31 and 32 of the Consent Decree.   
 
 As to the commenter’s point regarding the protocol for ammonia testing, under the Fuel 
Management Plan, BLP will be required to control the moisture content of the fuel entering the 
boiler at all times. Consent Decree ¶ 25. Therefore, EPA does not believe that testing during the 
wet season is necessary to account for wet fuel. Furthermore, the CD requires that the ammonia 
stack tests be done “at conditions representing normal operations,” which would include using a 
representative fuel sample.  See Consent Decree ¶¶ 30, 32.  
 
 Issue #16. The Tribe, and the Bureau of Indian Affairs, stated that the Consent Decree 
should require BLP to obtain a new permit from the District that complied with all PSD 
framework processes. The commenters noted this permit should be acquired prior to restart of 
the Facility.  The Tribe further noted that a new permit would be required regardless, because the 
changes at the Facility required by the Consent Decree would be “major modifications.” 
 
 Response: As with many of the prior comments, this comment essentially presumes that 
the Defendant has already been found liable, and ignores that the Decree is, at bottom, the 
product of a negotiated compromise. There has been no finding that the Facility triggered the 
PSD permitting process. Instead, the parties have settled their claims and, as part of that 
settlement, the United States has obtained agreement on specific emission limits and the 
installation of specified pollution control equipment immediately, in lieu of requiring the settling 
defendant to undergo the full PSD permitting process and BACT determination. Sims Dec. ¶ 5; 
Burke Dec. ¶ 7. Indeed, even if the United States were to prevail in litigation, determining BACT 
is a multi-faceted, unit-specific endeavor that takes place as part of the PSD permitting process 
and it is far from certain what the ultimate result of that process would be.  See 42 U.S.C. § 
7479(3) (providing factors for permitting authorities to consider when determining BACT).  By 
contrast, the Decree efficiently secures real emission reductions through control technology and 
emission limits.  
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IV. COMMENTS RELATED TO IMPACTS FROM THE FACILITY ON THE 
COMMUNITY, INCLUDING THE TRIBE. 
 

 Issue #17. A number of commenters, including the Tribe, expressed concerns about 
fugitive ash and dust from the BLP facility being deposited on nearby homes, gardens, and 
recreational areas.  A few commenters provided pictures of ash deposition or smoke from the 
stack. 

 Response:  The United States’ appreciates the commenters’ concerns about the impact of 
the Facility on the local community. The United States believes that the PM10 emission 
reductions, as well as reductions of fugitive dust and other particulate, secured by the revised 
Consent Decree inure to the benefit of the community downwind of the Facility, including the 
Tribe. Indeed, many provisions in the revised Consent Decree directly address potential sources 
of fugitive ash and dust deposition. 

 
 The revisions to Paragraph 16 of the Consent Decree require, prior to restart of the 
Facility, the ESP, which controls particulate matter emissions from the boiler, is repaired and is 
operated by trained employees in a manner to minimize particulate matter emissions.  Within 14 
days of restarting, a third party must conduct full technical evaluation of the Facility’s ESP to 
confirm that it is fully operational. Further, BLP must implement all recommendations from the 
evaluation within 30 days.  Blue Lake will still be required to submit a more comprehensive ESP 
Optimization Plan to EPA and the District for approval, however, the timeframe now requires 
this submission within 60 days of restart of the Facility. 
 
 In addition to controlling particulate matter from the boiler, the Consent Decree addresses 
a number of sources of fugitive dust from the Facility – many of which were specifically 
identified by commenters.  The CD requires Blue Lake to develop both a fuel management plan 
and a fugitive road dust plan.  ¶¶ 25 and 26 of the Consent Decree.  The Fuel Management Plan 
will require BLP to minimize and monitor the moisture content of its fuel, because combustion 
of wood with a high moisture content is inefficient combustion and a source of higher CO 
emissions from the boiler.  In addition, compliance with the Fuel Management Plan will 
minimize fugitive dust from other fuel handling activities such as truck unloading, fuel pile 
handling, fuel transfer operations, and grinding and chipping operations.  The Fugitive Road 
Dust Plan requires measures that are sufficient to prevent any visible dust from leaving the 
Facility. Among other things, the Fugitive Road Dust Plan will require BLP to of remove track-
out of dirt and pulverized gravel from trucks exiting the Facility, operate a motorized road 
sweeper at the Facility whenever track-out or pulverized material is observed, operate water 
sprinkler system on all unpaved roads on the Facility at least twice per day during the dry season, 
and perform daily inspections of paved and unpaved roads on the Facility. These plans have 
already been submitted to EPA and the District for approval. Sims Dec. ¶ 33-34. 
 
 Finally, the Consent Decree requires BLP to contribute $10,000 to the District’s wood-
burning stove change-out and retrofit program that will reduce PM emissions. Consent Decree, ¶ 
41; Wilson Dec. ¶ 23-24. The revised Consent Decree provides that the District will prioritize 
spending those funds on replacement projects in a 2-mile radius of the Facility, which will 
directly benefit the communities most impacted by the Facility’s emissions. Consent Decree, ¶ 
41. 
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 Issue #18. Several commenters expressed concerns about the public health impacts of 
particulate matter emissions from the BLP facility.  In particular, one commenter relayed 
concerns about her child’s breathing complications.  Another commenter noted her dog and 
horse had passed away. Finally, the Tribe commented on the public health impacts of particulate 
matter, and specifically particulate matter with a diameter of 2.5 (PM2.5) on the elderly and 
children and noted that the Tribe’s membership is largely elderly and children. 

 Response:  EPA recognizes the health concerns of the public and that is one primary 
reason why EPA regulates emissions from facilities of this type. See, e.g. National Ambient Air 
Quality Standards for Particulate Matter, 78 Fed. Reg. 3086, 3088-89 (Jan. 15, 2013) (discussing 
health effects of PM2.5 in describing revised NAAQS).  EPA believes that emissions of PM10, 
NOx, and CO, as well as fugitive dust, will be significantly reduced as a result of the injunctive 
relief, and the mitigation project, required by the Consent Decree. Sims Dec. ¶¶ 45, 50, 63; 
Wilson Dec. ¶ 20. Although PM2.5 is not a pollutant that is the subject of this enforcement action 
(nor is BLP receiving any covenant not to sue related to PM2.5 emissions), the United States does 
believe that the pollution control requirements (in particular, the ESP Optimization provisions in 
Paragraph 16) that address PM10 should also result in reductions of PM2.5 emissions. Sims Dec. ¶ 
40. This is because an ESP controls emissions of PM2.5 as well as PM10. Sims Dec. ¶ 40. The 
Tribe will share in the overall environmental benefits associated with the pollution reductions 
that will result from the Consent Decree. 
 
 Issue #19.  The Bureau of Indian Affairs noted that BLP’s contribution to the Wood 
Stove Replacement Program should prioritize replacement of wood stoves in the area directly 
adjacent to the Facility. The BIA further commented that the mitigation project should involve a 
larger contribution. 
 
 Response: The United States agrees with the BIA’s comment that the mitigation project 
should prioritize replacement in the areas directly impacted by the Facility. Accordingly, the 
parties revised the Consent Decree to provide that the District would prioritize spending the 
funds for applicants within a 2-mile radius of the Facility. CD ¶ 41.  However, given BLP’s 
finances, the United States believes that it is reasonable to prioritize spending on reducing 
emission reductions from the Facility in the future, rather than increase spending on mitigating 
past emissions.   
 

V. COMMENTS RELATED TO BLP’S FINANCES AND INTENT OR ABILITY 
TO COMPLY WITH CONSENT DECREE 

 Issue #20.  A number of commenters raised concerns about BLP’s financial ability and 
intent to comply with the proposed Consent Decree.  Commenters pointed to BLP’s outstanding 
debts to the City of Blue Lake for rent, to the District for permit fees, and to BLP’s history of 
non-compliance. 

 Response: The United States understands the community’s concern regarding the 
financial ability of BLP to comply with the terms of the proposed Consent Decree. The United 
States shares that concern. BLP is a relatively small operation, the pollution control equipment 
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and engineering will be expensive, and BLP has not been operating (or generating income) for 
over a year. The United States further acknowledges BLP’s outstanding debt, although it notes 
that BLP paid its outstanding permit fees through June 30, 2016 in May. Wilson Dec. ¶ 10.  
However, even assuming that BLP is in financial difficulty, the United States believes that the 
best course is to proceed with the Consent Decree, for the reasons below. 

 First, BLP’s recent actions have evinced an intent and ability to perform the Consent 
Decree requirements.  BLP has submitted three required plans to EPA and the District that 
demonstrate an understanding of the requirements of the Consent Decree and an ability to 
comply with those technical requirements. Sims Dec. ¶¶ 36; Wilson Dec. ¶ 22. BLP has also 
represented to EPA that it has purchased equipment to repair the ESP. Sims Dec. ¶ 41. 

 Second, the United States believes that the provisions of the Consent Decree, and the 
consequences of non-compliance, provide sufficient enforcement mechanisms to ensure 
compliance. First, under the Consent Decree, if BLP fails to comply with any of its terms, 
including meeting deadlines for purchase, installation, and operation of the pollution control 
equipment or implementation of any of the particulate matter management plans, it will be 
subject to stipulated penalties under the proposed Consent Decree. See Consent Decree, Section 
IX.  The Force Majeure provision of the Consent Decree specifically states that BLP will not be 
excused from any obligations based on its financial inability to comply with the Decree. CD ¶ 
62. Second, if BLP does not comply with the terms of the proposed Consent Decree and 
stipulated penalties are insufficient to enforce compliance, the United States may return to court 
to seek sanctions for contempt of a court order.  See Federal Rule of Civil Procedure 70.  
Sanctions for contempt of court include penalties, jail time, and whatever equitable relief the 
Court judges necessary. 18 U.S.C. § 401(3).  Should BLP default on any of its obligations under 
the Consent Decree, the United States will immediately take appropriate steps to ensure 
compliance. The United States believes it is in the public interest to have an entered Consent 
Decree, with specific and certain requirements, that provides for enforcement by this Court, 
rather than to litigate against a financially unstable entity that can continue to operate without the 
Consent Decree restrictions in the meantime.  

 Issue #21: The Tribe commented that the Consent Decree should require that BLP 
provide a financial bond to cover all costs of compliance, penalties, and routine operations for a 
period of proof of performance, so that in the event of any default, public interest would be 
served with a substantial payment.  The Bureau of Indian Affairs similarly noted that the CD 
should require that BLP provide a financial bond to cover the costs of compliance with the 
Consent Decree. In addition, the Tribe stated that the Consent Decree should require 
independently verifiable proof of BLP’s technological capability to operate the Facility in 
compliance with the Consent Decree. 

 Response: As recognized above, the United States agrees that BLP faces financial 
difficulties. The United States does not often require financial assurance for compliance 
requirements in regulatory cases. Given BLP’s financial condition, the United States believes 
that it is preferable to ask BLP to use its available resources to comply with the immediately 
applicable requirements of the Consent Decree, including the installation of new parts in the 
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ESP, inspection of the ESP by a third party, the initial PM10 stack tests, and the Boiler 
Engineering Study. If at any point BLP fails to meet its obligations under the Consent Decree, 
the United States has authority to utilize the enforcement mechanisms available to it. In the 
United States’ judgment, there is not an appreciable benefit (nor may it be possible) to require a 
bond from BLP.  Regarding BLP’s technical capability to operate the Facility, as noted above, 
EPA believes that steps taken in the last month indicate BLP’s submission of plans, including the 
content of those plans, indicates that BLP possesses the technical ability to comply with the 
requirements of the Consent Decree. Sims Dec. ¶ 36. 

 Issue #22: The Tribe commented that BLP’s 2011 settlement agreement with the District 
was more stringent than the proposed Consent Decree, in part due to a higher penalty, and did 
not result in compliance. Therefore, the Tribe stated that it assumed the proposed Consent 
Decree also would have the same result. 

 Response: The District’s 2011 Settlement Agreement addressed different violations of 
the Clean Air Act (violations of emission limits and other permit requirements) than the 
violations alleged in this PSD enforcement action. Wilson Dec. ¶ 11. Although the United States 
cannot speak to BLP’s compliance with the District’s settlement agreement, that agreement did 
not address BLP’s liability for PSD violations related to NOx, CO, and PM10, nor did its 
injunctive relief provisions aim to correct those deficiencies.  In addition, the penalties were 
assessed several years apart and when BLP’s financial condition was different. Therefore, the 
United States does not believe that the Tribe’s comment provides a basis to believe that the 
proposed Consent Decree is inadequate. 

 Issue #23. The Tribe commented that a 2011 settlement agreement with BLP required 
submission of a Fuel Management Plan, a requirement shared by the Consent Decree. The 
Tribe’s comment concludes that BLP has not complied with the terms of the 2011 settlement 
agreement and, therefore, there is no confidence that BLP will comply with the requirements of 
the Consent Decree. 

 Response: The United States has no knowledge regarding BLP’s compliance with the 
2011 settlement agreement with the District. However, the United States disagrees that 
compliance with a settlement agreement is predictive of compliance with a Consent Decree, 
because a consent decree, as discussed above, has a wide variety of enforcement mechanisms, in 
part because it is a court order that can be enforced by the Court without the filing of a new 
lawsuit. 

VI. COMMENTS RELATED TO THE UNITED STATES’ DECISION TO 
SETTLE, RATHER THAN LITIGATE. 

 Issue #24. One commenter expressed dissatisfaction with the proposed Consent Decree, 
because BLP does not admit the violations alleged in the complaint.  That commenter indicated a 
preference that the case be litigated and the United States prove the violations. The Tribe also 
indicated its preference that the United States litigate this case.  
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 Response: Settlement provides a valuable tool in allowing cases to be resolved rather 
than facing years of expensive litigation. If the parties litigated this matter, there would likely be 
two phases of litigation: 1) to determine if Blue Lake is liable (which it contests), and 2) if the 
governments were successful in the first phase, to determine what pollution controls were 
required.  Each of these phases could take years to conclude, during which time the Facility 
would be able to operate without installing further controls.  Either decision could then be 
subject to years of potential appeals.  This Consent Decree brings resolution and allows for 
implementation of improved operational practices and the process of installation of pollution 
controls to begin now, rather than wait years for litigation to conclude. 

VII. COMMENTS REGARDING ISSUES NOT ADDRESSED BY THE CONSENT 
DECREE. 

Issue #25. Two commenters objected that the proposed Consent Decree would release BLP 
from its obligations under a 2011 settlement agreement with the District.  Those commenters 
argued that BLP has not yet satisfied those obligations and should not be granted a release. 

Response: The proposed Consent Decree only resolves the PSD claims by the United States 
and the District alleged in the complaint.  See Consent Decree, ¶ 87.  Nothing in the proposed 
Consent Decree grants Blue Lake a covenant related to any settlement agreement resolving 
separate violations nor does the proposed Consent Decree have any impact on the obligations of 
Blue Lake under such other agreements.   

Issue #26.  A number of commenters noted that the pollution control equipment and 
emission limits established by the Consent Decree do not address other pollutants regulated by 
the Clean Air Act or by the District Rules, including SOx, VOC, PM2.5, lead, arsenic and other 
toxic pollutants, greenhouse gases, and opacity.  

Response: The United States agrees that the Consent Decree does not address pollutants 
regulated by the CAA other than CO, NOx, and PM10, and BLP is not receiving any release for 
potential claims related to other pollutants. Consent Decree, ¶ 87. This is a PSD enforcement 
action based on claims that BLP modified its Facility in ways that increased annual emissions of 
NOx, CO, and PM10. See Complaint. If proven, these violations would have required installation 
and operation of BACT pollution controls for NOx, CO, and PM10. The proposed Consent 
Decree has a tight nexus to these pollutants.  It requires installation of new NOx and CO controls, 
and significant upgrades to the operation of the plant’s existing PM10 controls – both from the 
stack and from general maintenance of the Facility.  

 Issue #27. Many commenters believed that the Consent Decree should address issues that 
are not within the scope of the Clean Air Act, including lead, odors, light, noise, traffic, and 
impacts to waterways. 

Response: As discussed above, the proposed Consent Decree resolves only claims under 
the Clean Air Act that BLP modified its Facility in ways that increased annual emissions of NOx, 
CO, and PM10.  Therefore, the proposed Consent Decree does not address non-Clean Air Act 
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violations, including water, light, noise, and traffic and BLP is not receiving any release for 
potential claims related to those issues.    

Issue #28. The Tribe stated that BLP’s Title V permit should be forfeited due to its non-
payment of permit fees. 

Response: The revocation of permits due to non-payment of permit fees is under the 
purview and authority of the primary permitting agency, in this case, the District. However, the 
United States notes that it understands that BLP paid its outstanding permit fees through June 30, 
2016 in May 2016. Wilson Dec. ¶ 10. 
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ELLEN M. MAHAN
Deputy Section Chief
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

SHEILA McANANEY
Illinois Bar No. 6309635
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box. 7611
Washington, DC 20044-7611
Tel: (202) 514-6535
Fax: (202) 616-2427
E-mail: sheila.mcananey@usdoj.gov

Attorneys for rinited States

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

UNITED STATES OF AMERICA and )
NORTH COAST UNIFIED AIR )
QUALITY MANAGEMENT DISTRICT )

Plaintiffs, )

v. )

BLUE LAKE POWER, LLC )

Defendant. )

Case No. 3:16-cv-00961-JD

DECLARATION OF MARK SIMS
IN SUPPORT OF UNITED STATES'
MOTION TO ENTER
CONSENT DECREE

I, Mark Sims, declare the following:

1. I am currently employed as an Environmental Engineer by the U.S. Environmental

Protection Agency ("EPA") at the Region 9 office in San Francisco, California. I have been with

the EPA as an Environmental Engineer since 1991. I received a Bachelor of Science Degree

from the University of California at Berkeley in Chemical Engineering in 1981.

2. I submit this Declaration in support of the United States' Motion to Enter Proposed

Declaration of Mark Sims in Support of
United States' Motion to Enter Consent Decree

Case No 3:16-cv-00961-JD
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1 Consent Decree. I have personal knowledge of the facts stated herein.

2 3. Since approximately 2013, I have been the lead engineer assigned to the matter now

3 known as United States v. Blue Lake Power, LLC, Civil Action No. 3:16-cv-00961-JD. This

4 case concerns alleged violations of the Clean Air Act at Blue Lake Power LLC's ("BLP")

5 biomass-fired electric generating facility located in Blue Lake, California ("Facility").

6 4. In addition to my involvement in the above-captioned case, I was the lead engineer in

7 other enforcement actions involving biomass power facilities, including United States et al v.

8 Ampersand Chowchilla Biomass, LLC, Case Number: 1:11-cv-00242-LJO-DLB (E.D. Cal.) and

9 United States et al v. Merced Power, LLC, Case Number 1:11-cv-00241-LJO-SMS (E.D. Cal.). I

10 have inspected other biomass facilities and I am knowledgeable regarding the pollution control

11 equipment and technologies at those facilities. In addition, I have conducted research regarding

12 the pollution control equipment and technologies at other biomass power facilities within and

13 outside of EPA Region 9. I am familiar with the practices and policies of EPA in settling Clean

14 Air Act enforcement cases, including cases involving claims under the Prevention of Significant

15 Deterioration ("PSD") provisions in the Clean Air Act, Part C, §§ 160-169, 42 U.S.C. §§ 7470-

16 7479.

17 5. Based on my involvement in at least 10 cases resolving PSD claims and my knowledge of

18 other settlements resolving the United States' claims under PSD or NSR, most settlements of

19 such claims require a settling defendant to install specified control equipment and meet specified

2 0 emission limits in accordance with a compliance schedule during which the source may continue

21 operating. The specified control equipment and limits are agreed in lieu of requiring the settling

2 2 defendant to undergo the full PSD permitting process and determination of Best Available

23 Control Technology ("BACT") in accordance with 42 U.S.C. § 7479. I do not know of any

2 4 settlements that require a settling defendant to cease operations until it has implemented

2 5 injunctive relief.

2 6 Investigation and Involvement in this Matter

2 7 6. In May 2013, I initiated my investigation of the Facility. I assisted in developing and

2 8 drafting two information requests, dated July 16, 2013, and January 8, 2014, issued to BLP
Declaration of Mark Sims in Support of

United States' Motion to Enter Consent Decree
Case No 3:16-cv-00961-JD
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1 pursuant to Section 114 of the Clean Air Act regarding the Facility. BLP provided information

2 to EPA in response to those requests. Later in 2013 I also received a voicemail from a man who

3 stated that he was employed by the Blue Lake Rancheria Tribe ("Tribe") to work on

4 environmental issues and that ash from the Facility had been found on vehicles on Tribal land. .

5 7. On March 3, 2014, EPA issued a Finding and Notice of Violation ("NOV") after review

6 and evaluation of the North Coast Unified Air Quality Management District's (the "District")

7 records and information provided by BLP in response to EPA's information requests. The NOV

8 stated that EPA had made a finding that BLP was in violation of the Clean Air Act, because it

9 had failed to obtain a preconstruction or operating permit from the District that complied with the

10 requirements of the Clean Air Act's Prevention of Significant Deterioration ("PSD") program

11 prior to restarting the Facility in 2010.

12 8. Based on my review of District records and information received from BLP, the Facility

13 generates emissions of, among others, oxides of nitrogen (NOx), carbon monoxide (CO), and

14 particulate matter with a diameter of less than ten microns (PMIo). These pollutants are generated

15 in the boiler and emitted through the Facility's main stack.

16 9. In addition to emissions from the stack, based on my review of records and my

17 observations while walking the perimeter of the Facility in June 2013, fugitive dust could be

18 generated at various locations at the Facility, including the fuel pile, the drop points between fuel

19 conveyors, and roads. This dust could become airborne and be distributed to the area surrounding

2 0 the Facility.

21 10. Based on my review of records, if BLP had obtained a permit that complied with the

2 2 requirements of the Clean Air Act's PSD program in 2008, when it began construction, that

2 3 program would have required the District to determine the Best Available Control Technology

2 4 ("BACT"), and associated emission limits, for NOx, CO, and PMIo emission from the Facility.

2 5 11. As part of PSD review, a BACT determination is made on a case-by-case basis by the

2 6 permitting authority which would 1) identify all control technologies; 2) eliminate technically

2 7 infeasible options; 3) rank remaining control technologies by control effectiveness; 4) evaluate

2 8 the most effective controls based on cost, environmental and energy consideration, and document
Declaration of Mark Sims in Support of

United States' Motion to Enter Consent Decree
Case No 3:16-cv-00961-JD
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1 the results; and 5) select BACT.

2 12. I have reviewed BLP's current Title V Permit to Operate and am familiar with the

3 requirements therein, including the emission limitations and monitoring requirements. BLP will

4 remain subject to the requirements in its current Permit to Operate until that permit is renewed

5 through the permit renewal process or until BLP complies with the requirement to obtain a new

6 permit under Paragraph 78 of the Consent Decree. BLP's current Permit to Operate includes the

7 following requirements:

8 a. BLP must comply with the following emission limits: for NOx, 0.15 lb/MMBtu

9 on a 3-hour rolling average basis; for PM10, .041b/MMBtu on a 3-hour rolling

10 average basis; for CO, 1.O lb/MMBtu on a 3-hour rolling average basis.

11 b. BLP must conduct a stack test to demonstrate compliance with its PM10 limit

12 once per calendar year. PTO, Section IV.A.1.

13 c. BLP must operate a continuous opacity stack monitor at all times and meet a 20%

14 opacity limit. PTO, Section III.A.2.

15 13. On May 1, 2014, following the issuance of the NOV, counsel for EPA at the time and I

16 met with representatives of BLP for an NOV conference and began discussing terms of a

17 potential settlement.

18 14. In October 2014, DOJ and EPA began negotiating the substance of a consent decree with

19 BLP. In December 2014, the District joined settlement negotiations. Between October 2014 and

2 0 late January 2016, the Parties, including counsel and technical staff, met at least nine times (once

21 in person and other times by phone) in intensive negotiation sessions and exchanged numerous

2 2 drafts of the consent decree between meetings. An experienced engineer with expertise in Clean

2 3 Air Act pollution controls was one of the participants representing BLP at many of these

2 4 meetings.

2 5 15. The result of those negotiations was the proposed Consent Decree lodged with the Court

2 6 on February 26, 2016 ("February Consent Decree").

2 7 16. I have been involved in the negotiations over the injunctive relief and other terms of

2 8 settlement in the consent decrees lodged in this case.
Declaration of Mark Sims in Support of

United States' Motion to Enter Consent Decree
Case No 3:16-cv-00961-JD
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1 17. In May 2014, BLP made a claim that it was unable to pay a civil penalty. BLP submitted

2 financial documentation to EPA in support of its claim, including tax returns and balance sheets.

3 An experienced financial analyst reviewed the information submitted and conducted research on

4 the biomass power market. The analyst opined to EPA and DOJ in December 2014 that BLP had

5 an extremely limited ability to pay and could not pay anything beyond a nominal civil penalty.

6 18. The United States weighed the statutory penalty factors in the Clean Air Act, including

7 economic benefit, deterrence, and the ability of the violator to continue in business, against the

8 evidence and risks of litigation, including the potential delay in securing injunctive relief to

9 reduce emissions from the Facility. Pursuant to Agency guidance,l the United States also

10 considered the cost to BLP of installing the required injunctive relief, which I estimated to be

11 $700,000 based on the terms of the February Consent Decree. That estimate was based on

12 contractor estimates related to the engineering study and my knowledge and experience of the

13 cost of purchasing, shipping, and installing a Selective Non-Catalytic Reduction ("SNCR")

14 system and improved Over-Fire Air ("OFA") system on a boiler. I now estimate the cost of the

15 injunctive relief under the revised Consent Decree to be $800,000. This new estimate includes

16 the previous estimate plus BLP and vendor estimates of the new costs of inspections of and

17 repairs to the ESP.

18 19. In May 2015, BLP voluntarily ceased operations at the Facility. At the time, BLP

19 represented to EPA, the District, and DOJ that the shutdown was temporary and would only last

2 0 a few months.

21 20. In October 2015, while negotiations were ongoing with BLP, I received information

2 2 submitted by the Blue Lake Rancheria ("Tribe") to EPA's American Indian Environmental

2 3 Office regarding the Facility. The information submitted included notes and pictures of

2 4 particulate matter deposition on the Rancheria dated November 2013, correspondence with the

2 5 District, including notes of phone calls, letters, and emails, and documentation of past

26

2 ~ i "Guidance on Determining a Violator's Ability to Pay a Civil Penalty," #GM — 56, dated

December 16, 1986; https://www.epa.gov/enforcement/guidance-evaluating ability-may-civil-

2 8 penalty-administrative-enforcement-actions.
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1 environmental non-compliance at the Facility. I reviewed those materials and considered those

2 materials carefully prior to the conclusion of negotiation of the February Consent Decree.

3 21. On March 23, 2016, I participated in a meeting, along with other representatives of EPA

4 and DOJ, with members of the Blue Lake Rancheria tribal council and the Tribe's counsel at the

5 Rancheria in Blue Lake, California to discuss the February Consent Decree and answer questions

6 about the terms of the Consent Decree and the Consent Decree process. During that meeting, the

7 representatives of DOJ and EPA, including myself, invited members of the Tribe to contact us

8 directly —and, in particular, to contact me — if they observed non-compliance at the Facility or

9 had concerns about the Facility's non-compliance in the future.

10 22. I have reviewed each of the comments submitted in response to the February Consent

11 Decree.

12 23. I directly participated in responding to comments and developing changes to the Consent

13 Decree. Among other things, expediting the timelines in the Consent Decree so that injunctive

14 relief pertaining to particulate matter was implemented prior to a restart of the Facility, since

15 particulate matter emissions from the Facility were of paramount concern to the commenters.

16 24. In May 2016, Blue Lake informed the Plaintiffs that it planned to restart as soon as

17 possible but no later than mid-July.

18 25. In June 2016, BLP informed the United States and the District that a contractor would be

19 inspecting its ESP prior to restart.

2 0 26. In late June 2016, following that inspection, BLP informed the United States and the

21 District that discharge electrodes and collecting plates in the ESP were damaged and needed to

2 2 be replaced in order for the ESP to be fully functional.

2 3 27. After lengthy discussions and negotiations, on September 2, 2016, the Parties finalized

2 4 revisions to the February Consent Decree and BLP signed the revised proposed Consent Decree.

2 5 28. Based on my participation in and observation of the negotiations between the Parties in

2 6 this case, the United States was central to the negotiation of all terms in both the February

2 7 Consent Decree and the revised proposed Consent Decrees.

2 8 29. I estimate that the settlement will result in a reduction of between 226 to 301 tons per
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1 year ("tpy") of CO, 13 to 25 tpy of NOX, and 5 to 10 tpy of PMIo. The range in emission

2 reductions reflects the reductions associated with compliance with the revised Consent Decree

3 limits at ¶ 18 and the highest permissible limits at ¶ 21(a) if the initial limits are technically

4 infeasible. My estimates of the emission reductions resulting from this settlement are based on a

5 comparison with the Facility's emissions in 2012 as a baseline. In that year the facility had the

6 highest emissions since it restarted in 2010.

7 30. A true and correct copy of the Statement of Basis for SPI Anderson, a new 31 MW

8 biomass facility in Shasta County Air Quality Management District is attached to this

9 Declaration as Exhibit 1. The Statement of Basis includes the BACT determination. Although

10 each BACT determination is source specific, the SPI Anderson BACT determination is

11 informative regarding pollution control technology at biomass facilities.

12 31. I have prepared a table of the permitted emission limits at the two other biomass facilities

13 in the North Coast Unified Air Quality Management District, which is attached to this

14 Declaration as Exhibit 2. I have personal knowledge of the facts represented in this table.

15 32. As stated in Paragraph 4 above, I am familiar with the pollution control equipment and

16 technology at comparable biomass facilities. I believe that the emission rates and control

17 technology required by the Decree are comparable to or more stringent than those for similarly-

18 situated facilities that have gone through a full analysis of BACT. By way of illustration, see

19 Exhibits 1 (Tables 7.1-1, 7.1-3, and 7.1-5) and 2 to this Declaration.

2 0 33. On August 19, 2016, pursuant to Paragraphs 25 and 26 of the February Consent Decree

21 (and as reflected in the revised Consent Decree), BLP submitted to EPA and the District for

2 2 approval a Fuel Management Plan and a Fugitive Road Dust Plan. I have reviewed these plans,

2 3 consulted with Brian Wilson, the Air Pollution Control Officer for the District, and requested

2 4 certain changes to these plans to BLP.

2 5 34. On August 23, 2016, pursuant to Paragraph 12 of the February Consent Decree (and as

2 6 reflected in the revised Consent Decree), BLP submitted to EPA and the District for approval a

2 7 Boiler Engineering Study Protocol I reviewed that protocol and discussed it with Brian Wilson,

2 8 the Air Pollution Control Office for the District. On September 7, 2016, EPA and the District
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1 requested specific technical changes to that protocol. BLP submitted a revised protocol, with the

2 requested changes, on September 8, 2016. I have reviewed the revised protocol and discussed it

3 with Brian Wilson.

4 35. EPA and the District invited the Tribe to provide comments to EPA and the District on

5 the draft Boiler Engineering Study Protocol, Fuel Management Plan, and Fugitive Road Dust

6 Plan prior to approval of the plans. I understand that counsel for the United States transmitted

7 those documents to counsel for the Tribe on September 12, 2016.

8 36. Based on my review of the content of the plans described in Paragraphs 33 and 34 and

9 BLP's prompt response to requested revisions on the Boiler Engineering Study Protocol, I

10 believe that BLP has the technical ability to comply with the Consent Decree. The plans, and

11 particularly the Boiler Engineering Study Protocol —which is a highly technical document —

12 indicate that BLP and its contractors understand the requirements of the Consent Decree and the

13 intent of these requirements.

14 37. On September 22, 2016, BLP submitted a draft ESP Optimization Plan to EPA and the

15 District pursuant to the requirement in Paragraph 16.d of the Consent Decree. BLP indicated that

16 it would resubmit the plan with recommended operating parameters following repairs to the ESP.

17 The Facility's Electrostatic Precipitator

18 38. Currently, the Facility's PMIo emissions from the boiler are controlled by use of an

19 Electrostatic Precipitator ("ESP").

2 0 39. An ESP reduces emissions of particulate matter from a boiler by using the force an

21 induced electrostatic charge to remove particles from flowing gas. One method of ensuring

2 2 proper emission control performance of an ESP is to operate that ESP within optimal parameters

2 3 that affect the efficiency of the unit. Such parameters include power input, voltages, and currents,

2 4 among others. The optimal operating parameters for an ESP can be determined using

2 5 manufacturer specifications or can be based upon the operating parameters recorded during PM

2 6 emission tests that demonstrated compliance with the applicable emission limit. Operation of an

2 7 ESP in compliance with these parameters at all times therefore should demonstrate compliance

2 8 with the limits.
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1 40. Based on my research, the SPI Anderson BACT determination concluded that an ESP

2 and a baghouse provide equivalent levels of control for PM, PMIo and PMz.s. (See Exhibit 1,

3 Pages 19-22). Based on my experience and research, an ESP is widely-used pollution control

4 equipment for particulate matter from boilers.

5 41. BLP has submitted to EPA invoices reflecting its purchase and full payment for the

6 discharge electrodes and collecting plates required to be replaced in the ESP.

7 42. BLP has represented to EPA that the collecting plates and discharge electrodes are

8 scheduled to be replaced at the end of September. A full technical evaluation of the functioning

9 of the ESP cannot be performed when the ESP is not operating. For example, a full evaluation of

10 the ESP rappers cannot be performed unless the ESP is in operation.

11 43. Paragraph 16.a.ii of the revised Consent Decree requires BLP to submit recommended

12 operating parameters to EPA and the District prior to restart and to comply with those operating

13 parameters until a full ESP Optimization Plan is approved. Compliance with these parameters

14 should minimize particulate matter emissions from the boiler and provide confidence that the

15 ESP is working efficiently.

16 44. Under Paragraph 16.d of the revised Consent Decree, BLP is required to formally

17 determine recommended operating parameters for its ESP in a full ESP Optimization Plan. The

18 full ESP Optimization plan must comply with the Compliance Assurance Monitoring provisions

19 under 40 C.F.R. Part 64. Therefore, the ESP Optimization Plan must include monitoring

2 0 provisions to obtain and record data in real-time to show its compliance with the operating

21 parameters. Once EPA, in consultation with the District, approves the plan, BLP must comply

2 2 with it at all times.

2 3 45. Based on my understanding of the Facility and its ESP, and my engineering experience, I

2 4 believe that operation of the Facility's ESP in compliance with optimized operating parameters

2 5 will result in immediate reductions of PMio emissions from the Facility's stack.

2 6 NOx and CO Emission Controls at the Facility

2 7 46. In order to control NOx and CO emissions from the Facility, the revised Consent Decree

2 8 requires BLP to install and continuously operate a Selective Non-Catalytic Reduction ("SNCR")
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1 system and an improved forced overfire air ("OFA") system for its boiler. Decree at ¶ 15. This

2 technology has been applied to boilers at biomass facilities. See Exhibit 1, SPI Anderson BACT

3 review at Pages 11-19 and tables therein. Operation of SNCR and improved OFA should reduce

4 emissions of NOx and CO immediately.

5 47. In my professional judgment and based on my experience, retrofitting new pollution

6 control equipment to this existing boiler will require an engineering analysis to determine the

7 optimal configuration of the new equipment with the boiler and the necessary design

8 requirements for the pollution control equipment. Therefore, it is necessary for BLP to conduct

9 an engineering analysis or study prior to ordering such equipment. As an engineering matter, the

10 Facility must be operating during such an analysis to evaluate and test the equipment to

11 determine optimum design for the equipment retrofit.

12 48. Based on my professional experience, the timelines contained in the Consent Decree for

13 the engineering study and for ordering, designing, fabricating, and installing the SNCR and

14 improved OFA are ambitious but achievable.

15 49. An SNCR system works by injecting urea to react with water vapor in a flue gas stream to

16 produce ammonia and carbon dioxide. The ammonia then reacts with NOx and oxygen to form

17 nitrogen gas and water vapor, thereby reducing emissions of NOx. Any ammonia that does not

18 react with NOx is "ammonia slip" that can be emitted from the stack. Measurements of ammonia

19 from the stack provide indications that the SNCR system is working efficiently to reduce NOx.

2 0 50. Based on my understanding of the Facility, SNCR and OFA systems, and my engineering

21 experience, I believe that operation of SNCR and improved OFA systems at all times the boiler is

2 2 in operation will result in immediate reductions of CO and NOx emissions from the Facility.

2 3 Emission Rates in the Revised Consent Decree

2 4 51. When there is uncertainty as to the emission rates a source of air emissions can achieve

2 5 after installation and optimization of a new control technology, EPA has included in certain

2 6 settlements some allowance for adjustment of the final emission limit a settling defendant is

2 7 required to meet. For example, such processes have been utilized in the Consent Decrees

2 8 resolving actions in United States and the State of Indiana v. Hoosier Energy Rural Electric
Declaration of Mark Sims in Support of

United States' Motion to Enter Consent Decree
Case No 3:16-cv-00961-JD

10

Case 3:16-cv-00961-JD   Document 46-5   Filed 09/22/16   Page 11 of 77



1 Cooperative, Inc., Case 1:10-cv-00935-LJM-TAB (S.D. Ind. 2010) (Consent Decree entered

2 11/4/2010) and United States v. ASARCO LLC, Case No. CV-15-2206-PHX-JZB (D. Az. 2015)

3 (Consent Decree entered 12/30/2015).

4 52. Unlike new boilers which have pollution controls incorporated into their engineering

5 design from the beginning, the efficacy ofadd-on or updated pollution controls retrofitted on

6 existing boilers can be less certain due to possible operational and/or space constraints.

7 53. In the case of this Facility, based on my professional judgment, it is difficult to

8 definitively predict the achievable emission rates for NOx, CO, and PMIo from the Facility once

9 the SNCR and improved OFA are installed on the boiler. Given this uncertainty, in my

10 professional judgment, it was appropriate to include a process by which BLP can petition EPA

11 and the District for a less stringent limit in the event that it can demonstrate that the limits in

12 Paragraphs 18 and 19 are technically infeasible to achieve.

13 54. Based on my knowledge of this Facility and my engineering background, I have a high

14 degree of confidence that the Facility will be able to achieve the emission limits set in Paragraphs

15 18 and 19 of the proposed Consent Decree.

16 55. Paragraph 21 of the proposed Consent Decree allows for twelve-month demonstration

17 period, during which BLP will not be subject to stipulated penalties for violations of the emission

18 limits in Paragraphs 18 and 19 of the proposed Consent Decree unless it does not properly

19 operate and maintain the control equipment. This period will allow BLP to optimize its use of

2 0 the pollution controls, including, among other things, determining the proper levels of ammonia

21 or urea injection for the SNCR.

2 2 56. Based on my professional experience, should BLP petition EPA and the District for an

2 3 alternate limit, 12 months of data would allow me to fully evaluate and determine the most

2 4 stringent emission limit BLP could achieve at the Facility, in part, because it would account for

2 5 season variation.

2 6 57. Based on my review of records, BLP is subject to both its current Permit to Operate and

2 7 the requirements of the New Source Performance Standards, including 40 C.F.R. § 60.13(h)(2).

2 8 Therefore, BLP can only use emissions from hours when the boiler is operating to calculate the
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1 emission average.

2 58. An emission limit calculated using a 24-hour "rolling" average would allow for 24

3 individual compliance determinations in a 24-hour period. Each separate compliance

4 determination would use the emission rate for that hour averaged with the emissions from the

5 prior 23 hours. Unlike a block average where a one hour short term spike in emissions would

6 only appear in the calculation for one 24-hour block average, a one hour short term spike in a 24-

7 hour rolling average would appear in 24 separate compliance determinations. The result of a one

8 hour short term emission spike in a rolling 24-hour average is the potential for an emission unit

9 to be out of compliance for a longer period of time than if the short term spike appeared in a

10 single 24-hour block average.

11 59. The proposed revised Consent Decree requires BLP to meet an annual NOx emission

12 limit of O.l O lb/MMBtu or, if BLP demonstrates it is technically infeasible to meet that limit and

13 EPA agrees, up to an annual limit of 0.125 lb/MMBtu. Either of these annual limits is lower than

14 the permit limit of 0.15 lb/MMBtu. The lower annual NOx emission limit in the proposed

15 revised Consent Decree will ensure additional emission reductions from the Facility on an annual

16 basis as compared to the permit.

17 Fugitive Dust and Fuel Management Plan

18 60. The Fuel Management Plan will require BLP to minimize and monitor the moisture

19 content of its fuel, because combustion of wood with a high moisture content is inefficient

2 0 combustion and a source of higher CO emissions from the boiler. In addition, compliance with

21 the Fuel Management Plan will minimize fugitive dust from other fuel handling activities such as

2 2 truck unloading, fuel pile handling, fuel transfer operations, and grinding and chipping

2 3 operations. The Fugitive Road Dust Plan will minimize fugitive dust emissions from vehicle

2 4 traffic on paved and unpaved roads, an issue raised by a number of commenters on the Consent

2 5 Decree.

2 6 61. Among other things, the current Fuel Management Plan includes measures to ensure

2 7 optimum wood chip size and moisture content for efficient combustion, procedures and schedule

2 8 for application of water to fuel storage piles, truck loading and unloading procedures, procedures
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1 for grinding and chipping, and procedures for handling high wind events. All of these measures

2 and procedures will reduce emissions of particulate matter.

3 62. The Fugitive Road Dust Plan requires BLP to remove track-out of dirt and pulverized

4 gravel from trucks exiting the Facility, operate a motorized road sweeper at the Facility whenever

5 track-out or pulverized material is observed, operate water sprinkler systems on all unpaved

6 roads on the Facility at least twice per day during the dry season, and perform daily inspections

7 of paved and unpaved roads on the Facility.

8 63. It is my professional belief that the implementation of the Fuel Management Plan, the

9 Fugitive Road Dust Plan, and the Ash Handling Procedures in Paragraphs 27 of the Consent

10 Decree will lead to a decrease in fugitive dust and ash from the Facility.

11 Monitoring Requirements and Equipment

12 64. Based on my professional experience, annual stack testing is the standard requirement for

13 PM testing under most Clean Air Act permits.

14 65. Based on my review of records related to the Facility, including its current Title V Permit

15 to Operate, and discussions with District staff, I understand that the Facility is currently equipped

16 with a Continuous Opacity Monitoring System ("COMS").

17 66. Based on my knowledge of COMS and opacity requirements under the Clean Air Act,

18 opacity measures how much particulate matter in a gas stream "obscures," either through

19 absorption, reflection, or scattering, a beam of light which passes through the gas stream. Thus,

2 0 the higher measured opacity, the higher the particulate matter emissions from the stack

21 (including, but not' solely, PMIo).

2 2 67. Based on my experience and engineering knowledge, review of opacity measurements

2 3 from the Facility's COMS data can provide an indication of whether the Facility's ESP is

2 4 operating properly.

2 5 68. In my experience, the real-time monitoring of BLP's ESP operating parameters required

2 6 under the ESP Optimization Plan and the PMIo stack testing requirements in the Consent Decree

27 will provide sufficient data to assess BLP's compliance with its PM~o emission limits at all times

2 8 that its boiler is in operation.
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69. The requirements to monitor ammonia contained in Paragraphs 30-32 of the Consent 

Decree pertain to a determination as to whether the SNCR system is working properly. 

70. I have participated in the preparation of the United States' Response to Comments on the 

proposed Consent Decree and, to my knowledge, everything stated therein is true and accurate. 

I declare, under penalty of perjury, that the foregoing is true and correct. 

Executed this Z Z ~ day of September, 2016, in San Francisco, California. 

14 
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Proposed Prevention of Significant Deterioration (PSD) Permit 
Statement of Basis and Ambient Air Quality Impact Report 

 
SPI- Anderson 

 
 

Executive Summary 

 
Sierra Pacific Industries (SPI) has applied for an approval to construct a new 
cogeneration unit capable of generating approximately 31 megawatts (MW) of electricity 
by combusting clean cellulosic biomass during normal operation and natural gas for 
startup and shutdown. The cogeneration unit will be constructed within the physical 
boundaries of the current SPI- Anderson Division facility location. The facility is located 
at 19758 Riverside Avenue in Anderson, California 96007 (Assessor’s parcel No. 050-
110-025). The proposed major Prevention of Significant Deterioration (PSD) permit 
modification is consistent with the requirements of the PSD program for the following 
reasons:  

 
 The proposed permit requires the Best Available Control Technology (BACT) for 

Oxides of Nitrogen (NOx), Carbon Monoxide (CO), Total Particulate Matter 
(PM), Particulate Matter under 10 micrometers (μm) in diameter (PM10) and 
Particulate Matter under 2.5 μm in diameter (PM2.5); 

 
 The proposed emission limits will protect the National Ambient Air Quality 

Standards (NAAQS) for NO2, CO, PM10 and PM2.5. There is no NAAQS set for 
Total Particulate Matter (PM); 

 
 The facility will not adversely impact soils and vegetation, or air quality, 

visibility, and deposition in Class I areas, which are parks or wilderness areas 
given special protection under the Clean Air Act (CAA);  

 
 After informal consultation with the U.S. Fish and Wildlife Service under Section 

7 of the Endangered Species Act, EPA has concluded that the proposed 
modification will have no likely adverse effect on any Federally-listed endangered 
or threatened species or designated critical habitat in the project’s impact area.  
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1. Purpose of this Document 
 

This document serves as the Statement of Basis and Ambient Air Quality Impact Report 
for the proposed PSD permit modification for the SPI– Anderson facility. This document 
describes the legal and factual basis for the proposed permit, including requirements 
under the PSD regulations at Title 40 of the Code of Federal Regulations (CFR) §52.21. 
This document also serves as the fact sheet to meet the requirements of 40 CFR Part 
124.7 and 124.8.  

2. Applicant 
 

Sierra Pacific Industries 
P.O. Box 496028 
Redding, CA 96049-6028 

 

3.  Project Location 
 
The proposed location for the modification of the SPI- Anderson facility will be within 
the physical footprint of the current facility location. The facility is located at 19758 
Riverside Avenue in Anderson, California 96007 (Assessor’s parcel No. 050-110-025). 
The site is approximately 0.5 mile west of Interstate 5, and approximately 2 miles north 
of the city of Anderson. The facility is bordered on the northeast by the Sacramento 
River, on the northwest by a private parcel, on the southwest by Union Pacific Railroad 
tracks and State Route (SR) 273, and on the southeast by private parcels. The city of 
Anderson is located within the jurisdiction of the Shasta County Air Quality Management 
District (SCAQMD). 
 
The map on the following page shows the approximate location of SPI- Anderson. 
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4.  Project Description 

 
SPI has applied for an approval to construct and operate a new cogeneration unit capable 
of generating 31 MW of gross electrical output from the combustion of clean cellulosic 
biomass and natural gas.   

 
The original PSD permit for this lumber manufacturing facility was issued in 1994 by the 
Shasta County Air Quality Management District (SCAQMD). The site currently contains 
a wood-fired boiler with associated air pollution control equipment and conveyance 
systems that produces steam to dry lumber in existing kilns. On March 3, 2003 USEPA 
revoked and rescinded SCAQMD’s authority to issue and modify federal PSD permits for 
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new and modified major sources of attainment pollutants in Shasta County. Therefore, 
EPA is modifying the PSD permit issued by SCAQMD to incorporate the proposed 
modifications.  
 
A new cogeneration unit equipped with a stoker boiler is being proposed in order to burn 
additional clean cellulosic biomass fuel. Fuel will be generated on site from the lumber 
operations and delivered from other fuel sources to produce roughly 250,000 pounds per 
hour of steam. This steam be used to dry lumber in existing kilns for the lumber 
operation, as well as feed a turbine that will drive a generator to produce electricity for 
use on site or for sale to the electrical grid. A closed-loop two-cell cooling tower will be 
used to dispose of waste heat from the steam turbine. 
 
Currently, the Anderson lumber operation produces approximately 160,000 bone dry tons 
(BDT) of wood waste per year. Approximately 60,000 BDT are consumed by the existing 
cogeneration unit, 20,000 BDT are trucked to other biomass power plants, and the 
roughly 80,000 BDT balance is trucked to other markets (e.g. wood chips to pulp mills). 
The new proposed boiler will have the capacity to consume a maximum of 219,000 BDT 
per year. Roughly 80,000 BDT will be generated by the facility’s existing lumber 
operations at its current output, additional wood fuel will be transported by truck to the 
facility from SPI’s other lumber operations in California. 
 
The following page contains a design draft and a simplified process flow diagram for the 
proposed boiler. 
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 Air Pollution Control  

SPI- Anderson will employ several air pollution control alternatives to reduce the 
emissions of some criteria pollutants from the proposed new boiler. Selective Non-
catalytic Reduction (SNCR) will be used to reduce NOx emissions. Ammonia will be 
introduced into the furnace at the appropriate temperature window in order to most 
effectively decrease NOx emissions. To reduce particulate matter (PM) emissions, SPI 
will use an electrostatic precipitator (ESP) preceded by a multiclone.  
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Permitted Equipment 
Table 4-1 lists the proposed new equipment that will be regulated by this PSD permit: 
 

Table 4-1: Proposed New Equipment List 

Stoker Boiler with 
Vibrating Grate 
 

 Biomass-fired with natural gas burners for start-up and 
shutdown 

 Maximum annual average heat input of 468 MMBtu/hr 
and steam generation rate of 250,000 lbs/hr 

 Equipped with two natural gas burners, each with a 
maximum rated heat input of 62.5 MMBtu/hr 

 Equipped with SNCR system to reduce nitrogen oxides, 
and multiclone with ESP to control PM emissions 

Emergency Engine 
 256 hp at 1,800 rpm 
 Used to run the emergency boiler recirculation pump 
 Natural-gas fired 

Cooling Tower  Composed of two-cells with an expected water load of 
4.24 gallons per minute per square foot.  
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Table 4-2 lists the existing equipment that is not included in this PSD permit. The 
equipment listed below is permitted by SCAQMD, and Table 4-2 is provided for 
reference purposes only. 
 

Table 4-2: Existing Equipment List 

Wellons Stoker Boiler 
 

 Biomass-fired with natural gas burners for start-up 
 Maximum annual average heat input of approximately 

116.4 MMBtu/hr  
 Equipped with SNCR system to reduce nitrogen oxides, 

and multiclone with ESP to control PM emissions 
 Equipped with one 30,400 ft3 fuel storage bin, 2 hog fuel 

bins, 2 wood chip fuel bins 

Conveyance System 

 2 Cyclones with combined flow rate of 51.004 scfm 
 1 7,118 ft2 MAC pulse Jet Baghouse with 300hp Blower 
 1 35” x 45” Rotary Airlock 
 1 Buhler en-masse, 19”, 22tph Conveyor 
 2 Overhead Storage Bins with enclosed sides 

Spray Unit  Closed loop unit equipped with integrated, negative 
pressure, mist collection system and 65’ exhaust stack 

Wood Chip Loading 
Facility 

 1 platform truck dumper 
 1 Wood chip conveying system with dust containment 

hood 
 1 200 hp Rader blower 

7 De-greasing Tanks  Non-solvent based 
Gasoline Storage Tank  Above ground with 10,000 gallon capacity  
Painting Operation  

5. Emissions from the Proposed Project 
 

The PSD program is intended to protect air quality in “attainment areas”, which are areas 
that meet the National Ambient Air Quality Standards (NAAQS). Table 5-1 describes 
which pollutants are covered by the PSD program within the SCAQMD.  The U.S. EPA 
is responsible for issuing PSD permits for pollutants in attainment with the NAAQS in 
the SCAQMD. As illustrated in Table 5-1, SCAQMD is attainment/ unclassifiable for 
each NAAQS, 
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Table 5-1:  NAAQS Attainment Status for SCAQMD 

Pollutant Attainment Status Permit program 
Lead (Pb) Attainment PSD 

Nitrogen Dioxide (NO2) Attainment PSD 
Sulfur Dioxide (SO2) Attainment PSD 

Carbon Monoxide (CO) Attainment PSD 
Sulfuric Acid Mist (H2SO4) n/a1 PSD 

Particulate Matter (PM) n/a1 PSD 
Particulate Matter under 2.5 

micrometers diameter (PM2.5) 
Attainment PSD 

Particulate matter under 10 
micrometers diameter (PM10) 

Attainment PSD 

Ozone Attainment PSD 
Greenhouse Gases (GHG) n/a1 PSD 

 
The PSD program (40 CFR 52.21) applies to "major" new sources of attainment 
pollutants or “major modifications” at existing major sources of attainment pollutants.  
SPI- Anderson is an existing PSD major source proposing to modify its existing PSD 
permit in order to construct the equipment detailed in Table 4-1. 

6. Applicability of the Prevention of Significant 
Deterioration Regulations 
 
The estimated emissions in Table 4 shows that the proposed construction will be a major 
modification for NOx, CO, PM, PM10 and PM2.5.  The annual emission data in Table 6-1 
are based on the applicant’s maximum expected emissions, including emissions from 
startup and shutdown cycles. The applicant assumes that all emissions of PM are of 
diameter less than 2.5 microns (PM2.5), which is a conservative estimate as some 
particulate emissions may be much larger than 2.5 micrometers in diameter.  
 
Once a modification to an existing major stationary source is considered a major 
modification for a PSD pollutant, PSD also applies to any other regulated pollutant that is 
emitted in a significant amount. For our PSD applicability determination we are 
conservatively assuming that all sulfur oxide emissions are sulfur dioxide (SO2). The data 
in Table 6-1 show that emissions of SO2, volatile organic compounds (VOC), sulfuric 
acid (H2SO4) and lead (Pb) will be less than the significant emission rate. Therefore, PSD 
does not apply for SO2, VOC, H2SO4 and Pb. Total estimated emissions of the PSD-
regulated pollutants resulting from the emission units in this modification are listed in 
Table 6-1. 
 
 

                                                 
1 There is no national ambient air quality standard (NAAQS) for PM, H2SO4 or GHG. However, in addition to other 
pollutants for which no NAAQS have been set, PM, H2SO4 and GHG are listed as regulated pollutants with a 
defined applicability threshold under the PSD regulations (40 CFR 52.21). 
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Table 6-1: Estimated Emissions and BACT Applicability2 

Pollutant 
Estimated Annual 

Emissions 
(tpy) 

Significant Emission 
Rate (tpy) 

Does 
BACT 
apply? 

CO 472 100 Yes 
NOx 267 40 Yes 
PM 42.1 25 Yes 

PM10 42.1 15 Yes 
PM2.5 42.1 10 Yes 
VOC 34.9 40 No 
SO2 10.3 40 No 

H2SO4 4.2 7 No 
Lead  0.03 0.6 No 

CO2e 

420,137 (Total) 
 
 

38,379 (nondeferred) 

CO2e: 75,000  
(subject to regulation) 

 
Mass: 0 (significant) 

No3 

7. Best Available Control Technology  
 

This chapter describes the Best Available Control Technology (BACT) for the control of 
CO, NOx, PM, PM10 and PM2.5 emissions from this facility. Section 169(3) of the CAA 
defines BACT as follows: 
 

"The term 'best available control technology' means an emission limitation based 
on the maximum degree of reduction of each pollutant subject to regulation under 
the Clean Air Act emitted from or which results from any major emitting facility, 
which the permitting authority, on a case-by-case basis, taking into account 
energy, environmental, and economic impacts and other costs, determines is 
achievable through application of production processes and available methods, 
systems, and techniques, including fuel cleaning or treatment or innovative fuel 
combustion techniques for control of each such pollutant.  In no event shall 
application of BACT result in emissions of any pollutants which will exceed the 
emissions allowed by any applicable standard established pursuant to section 111 
(NSPS) or 112 (NESHAPS) of the Clean Air Act." 

 
                                                 
2 Annual emissions estimates differ from the PSD Application submission by SPI and Environ. EPA calculated 
annual emissions estimates at worst case annual heat input of 468 MMBtu/hr, not 425 MMBtu/hr, and the CO 
BACT limit was revised to 0.23 lb/MMBtu. (See SPI Annual Emissions Memo to file) 
3 Although the proposed modification identifies an increase in GHG emissions that exceeds the “subject to 
regulation” threshold of 75,000 tpy CO2e and GHG significance rate of 0 tpy, EPA’s Deferral for CO2 emissions 

from Bioenergy and Other Biogenic Sources under the Prevention of Significant Deterioration and Title V programs 
(76 FR 43490 July 20, 2011) applies to this project. Since the non-deferred GHG emissions for this project are 
38,252 tpy CO2e, the modification is not subject to BACT for GHG. See Appendix A for relevant emissions 
calculations and further discussion. 
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In accordance with 40 CFR 52.21(j), a new major stationary source is required to apply 
BACT for each regulated NSR pollutant for which its PTE exceeds significance 
thresholds.  BACT is defined as “an emission limitation (including a visible emission 
standard) based on the maximum degree of reduction of each pollutant subject to 
regulation under the Act ... which the Administrator, on a case-by-case basis, taking into 
account energy, environmental, and economic impacts, and other costs, determines is 
achievable for such source.”  BACT must be at least as stringent as any applicable New 
Source Performance Standards (NSPS) under 40 CFR Part 60 or National Emission 
Standard for Hazardous Air Pollutants (NESHAP) under 40 CFR Part 61.  EPA outlines 
the process it will use to do this case-by-case analysis (referred to as “top-down” BACT 
analysis) in a June 13, 1989 memorandum.  The top-down BACT analysis is a well 
established procedure that the Environmental Appeals Board (EAB) has consistently 
followed in adjudicating PSD permit appeals. See, e.g., In re Knauf, 8 E.A.D. 121, 129-
31 (EAB 1999); In re Maui Electric, 8 E.A.D. 1, 5-6 (EAB 1998).   
 
In brief, the top-down process requires that all available control technologies be ranked in 
descending order of control effectiveness. The PSD applicant first examines the most 
stringent technology. That technology is established as BACT unless it is demonstrated 
that technical considerations, or energy, environmental, or economic impacts justify a 
conclusion that the most stringent technology is not achievable for the case at hand. If the 
most stringent technology is eliminated, then the next most stringent option is evaluated 
until BACT is determined. The top-down BACT analysis is a case-by-case exercise for 
the particular source under evaluation. In summary, the five steps involved in a top-down 
BACT evaluation are: 
 
1. Identify all available control options with practical potential for application to the 

specific emission unit for the regulated pollutant under evaluation; 
 
2.  Eliminate technically infeasible technology options; 
 
3.  Rank remaining control technologies by control effectiveness; 
 
4.  Evaluate the most effective control alternative and document results; if top option is 

not selected as BACT, evaluate next most effective control option; and 
 
5.  Select BACT, which will be the most stringent technology not rejected based on 

technical, energy, environmental, and economic considerations.  
 
BACT is required for NOx, CO, PM, PM10, and PM2.5 for the new proposed emission 
units. Table 7-1 lists the BACT determinations for NOx, CO, PM, PM10, and PM2.5 from 
the proposed boiler and emergency engine, and PM, PM10, and PM2.5 from the cooling 
tower. For the purposes of this determination, all NOx emissions will be treated as NO2. 
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Table 7-1: Summary of BACT Limits4 
Unit NOx CO PM PM10 PM2.5 

Boiler 
(468 MMBtu/hr) 

0.15 lb/MMBtu 
(3-hour block average) 
 
0.13 lb/MMBtu (12-
month rolling average) 

0.23lb/MMBtu 
 (3-hour block 
average) 

0.02 lb/MMBtu 
(3-hour block 
average) 

0.02 lb/MMBtu 
(3-hour block 
average) 

0.02 lb/MMBtu 
(3-hour block 
average) 

Emergency 
Engine 
(256 hp) 

0.8 lb/hr 
(hourly average) 

6.11 lb/hr 
(hourly average) 

0.03 lb/hr 
(hourly average) 

0.03 lb/hr 
(hourly average) 

0.03 lb/hr 
 (hourly average) 

Cooling tower n/a n/a 0.251 lb/hr, 
(hourly average) 

0.251 lb/hr, 
(hourly average) 

0.251 lb/hr 
(hourly average) 

7.1. BACT for a New Boiler at a Lumber Facility 

The SPI- Anderson facility will install and operate a new boiler to support lumber 
operations at the sawmill and to sell electricity to the grid. The new boiler will have a 
maximum heat input capacity of 468 MMBtu/hr. The boiler is subject to BACT for NOx, 
CO, PM, PM10, and PM2.5. A top-down BACT analysis for each pollutant has been 
performed and is summarized below. 

7.1.1. Oxides of Nitrogen  

NOx is formed at high temperatures during combustion when nitrogen in the combustion 
air or bound in the fuel combines with oxygen to form NO. Depending on conditions in 
the exhaust stream, some portion of the NO will react to form NO2. For the purposes of 
this analysis and the permit, all NOx is assumed to form NO2.  
 
Step 1 - Identify All Control Technologies 
A number of existing boiler designs support the combustion of biomass for purpose of 
electricity generation of this megawatt capacity. Therefore, in identifying all possible 
control technologies, the BACT analysis will initially begin with the discussion of two 
boiler design alternatives. 
 
A significant distinction in boiler design for this purpose can be characterized by the 
biomass combustion process that occurs within the boiler’s combustion chamber. 
Biomass boilers can be classified as either being stoker or fluidized bed. Stoker boiler 

means a boiler unit consisting of a mechanically operated fuel-feeding mechanism which 
includes a stationary or moving grate to support the burning of fuel and admit under-grate 
air to the fuel, an overfire air system to complete combustion, and an ash discharge 
system. This definition of stoker includes air swept stokers. Fluidized bed boiler means a 
boiler utilizing a fluidized bed combustion process that is not a pulverized coal boiler. 
Fluidized bed combustion means a process where a fuel is burned in a bed of granulated 
particles, which are maintained in a mobile suspension by the forward flow of air and 
combustion products.  
 
Boiler design technologies include, but are not limited to, the following:  

                                                 
4 SPI- Anderson must keep all records of all testing, fuel use, and fuel testing requirements for a period of five (5) 
years and must report excess emissions to EPA on a semiannual basis. 
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Stoker- including vibrating, traveling grate, etc. 
Fluidized bed- including pressurized or atmospheric, such as bubbling bed, circulating, 
etc.  

 
In addition to the boiler design, the available inherent NOx control technology includes: 

 Good combustion practices 
 
In addition to the inherent available control technology, the add-on NOx control 
technologies include:
 Dry Low-NOx burner (DLN)
 Selective non-catalytic reduction (SNCR)
 Selective Catalytic Reduction (SCR) 
 Regenerative SCR (RSCR) 
 SCR Variants 
 EMxTM system (formerly SCONOx) 

 
Step 2 – Eliminate Technically Infeasible Options 
Boiler Design Alternatives 
For  the proposed boiler to service SPI- Anderson’s existing primary lumber business and 
consume the wood from SPI’s other locations, the proposed boiler design must be able to 
reliably operate under various conditions. Furthermore, SPI has not entered a binding 
power purchasing agreement with consistent base load electricity demand. With daily 
variations in renewable energy demand and the sawmill’s steam requirements, the new 
boiler at the Anderson facility may have to vary steam production between 20% and 
100% of full load capacity. If electricity demand decreases or the turbine and/or generator 
malfunction, the boiler may need to significantly reduce the amount of steam it generates.  
 
However, periods of reduced steam demand do not necessarily coincide with reduced 
sawmill requirements. If other pieces of the cogeneration unit are not operating, and the 
boiler cannot reduce steam output, then the boiler must be shut down, rendering some of 
the lumber-drying kilns inoperable. If the kilns are unable to operate, lumber cannot be 
dried and the existing lumber facility may be unable to function normally. Moreover, as 
the modification will not expand beyond the current  physical footprint of the SPI- 
Anderson facility, the space for stockpiling wood may be exhausted while the kilns are 
inoperable, thus causing portions of the sawmill to be shut down. Therefore, any boiler 
chosen for the proposed modification must reliably function at low steam-load conditions 
in order to accommodate SPI- Anderson’s existing lumber operation. 
 
The proposed boiler at the SPI- Anderson facility must be guaranteed to reliably operate 
at steam loads ranging from 50,000 lbs/hr to 250,000 lbs/hr. This variability in projected 
steam output is also caused by uncertainty in biomass fuel moisture and the variety of 
wood products and trimmings produced by SPI’s other nearby facilities. As Environ, 
SPI’s project consultant, stated in its January 23, 2012 letter5, “…several examples of 

                                                 
5 Albright, Eric “Supplemental Control Technology Analysis Sierra Pacific Industries Biomass-Fired Cogeneration 
Project Anderson, California” Letter to Gerardo Rios. 23 Jan. 2012 
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biomass-fired fluidized-bed boilers [are] in operation. However, most, if not all, produce 
steam solely for power generation, and do not provide process steam. Steam used to heat 
industrial processes is often subject to varying demand, especially for batch processes 
(e.g., lumber dry kilns). The primary reason for fluidized bed boiler designs lack of 
representation among biomass-fired process steam generators is the inability to operate in 
a turndown mode.” The process steam flexibility that SPI desires for its sawmill 
operations cannot reliably or effectively be accommodated by a fluidized bed boiler. 
Therefore, a fluidized bed boiler is technically infeasible for this project.  
 
EMxTM  
To date, EMxTM has been designed and used only on small to medium sized natural gas-
fired stationary turbines for demonstration purposes. We are not aware of any biomass 
boiler applications currently operating with EMx, or any permit application for a biomass 
boiler that proposes to use the EMx to control NOx emissions. 
 
The EMxTM system is sensitive to sulfur in the exhaust, which can degrade the 
performance of the system. While wood fuels are not generally considered high-sulfur 
fuels, the AP-42 SO2 emission factor for wood-fired boilers is 0.025 lb/MMBtu, which is 
equivalent to about 7.2 lb/hr of SO2. Natural gas, the combustion fuel most commonly 
associated with EMxTM applications, has maximum sulfur limit of one grain per 100 
standard cubic feet (gr/scf) of gas in California, where EMxTM has been applied. On a 
heat input basis, this is equivalent to an SO2 emission rate of 0.43 lb/hr. 
 
The lack EMx implementation for biomass boilers, combined with the sensitivity to sulfur 
suggest that EMxTM is technologically infeasible as a control technology for controlling 
NOx emissions from a biomass-fired boiler. Therefore we do not consider this technology 
achievable for biomass-fired boilers at this time. 
 
DLN Burner  
With two or more DLN burners, the biomass combustion fuel would need to be 
pulverized and burned in suspension using wall-mounted burners. This presents a 
significant departure from SPI’s proposed boiler design where combustion occurs on a 
moving grate. DLN burners are designed to limit the amount of fuel-bound nitrogen that 
is converted to NOx during combustion, and are generally suited to boilers that burn 
wood waste containing a high percentage of resins, such as the waste from medium 
density fiberboard, plywood, or veneer operations. The emission rate with DLN burners 
is projected to be 0.35 lb/MMBtu. 
 
Good combustion practices 
A modern biomass-fired boiler furnace, operated with computerized controls to ensure 
good combustion practices would result in a NOx 

emission limit between 0.20 lb/MMBtu 
and 0.26 lb/MMBtu. The boiler design proposed by SPI would emit 0.20 lb/MMBtu 
when utilizing only good combustion practices to reduce NOx emissions. Good 
combustion practices are the result of proper boiler maintenance and design.  
 
All of the listed add-on technologies described below are technically feasible for the 
proposed project.  
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SNCR  (Selective Non-Catalytic Reduction) 
With SNCR, ammonia is injected through ammonia-injection nozzles which are 
positioned in the furnace and used at relatively high temperatures to promote the reaction 
of NOx with ammonia. SNCR systems are often incorporated into the overall boiler 
design, and can be located at the furnace exit because they do not rely on a catalyst. 
Catalysts may be problematic for biomass stokers because catalyst beds are susceptible to 
plugging from PM in the flue gases. SNCR is a commonly-employed add-on NOx control 
technology for biomass-fired boilers. Over a long term basis the emission rate from a 
design utilizing an SNCR system is projected to be 0.13 lb/MMBtu of NOx. 
 
SCR (Selective Catalytic Reduction), RSCR (Regenerative Selective Catalytic 
Reduction) and other catalyst variants 
An SCR system is similar to SNCR in that a reagent reacts with NOx to form nitrogen 
and water; however a catalyst matrix is used to allow the reduction reaction to take place 
at lower temperatures.  There are several SCR and SCR variant systems that have been 
permitted for use on biomass boilers in various configurations along the exhaust stream. 
Although many biomass boilers have begun to be permitted with SCR and SCR variant 
systems, the verifiable data and the demonstrated effectiveness of SCR systems at 
constructed biomass facilities remains limited. Moreover, the projected NOx emissions 
from those facilities permitted with SCR vary considerably.  
 
The RBLC contains references to permitted RSCR and SCR systems with emission limits 
as low as 0.03 lb/MMBtu of NOx on a 12-month rolling basis as seen in Table 7.1-1. The 
lowest referenced NOx emissions limit that EPA has discovered in its review from 
constructed biomass power plants is McNeil Generating Station with a verified 2010 
quarterly calendar emission rate of 0.75 lb/MMBtu of NOx. However, the short term 
emission limit for the main boiler at McNeil while burning wood shall not exceed 0.23 
lb/MMBtu. The installation of that SCR system was permitted through a permit 
amendment. The facility “proposed to install and operate a selective catalytic reduction 
(SCR) system in order to reduce the facility’s emissions of NOx. The reduced NOx 
emissions are required for the Facility to qualify for Class 1 renewable energy credits 
(RECs) in New England.”6 Aspen Power’s Lufkin Generating Station in Texas has 
constructed, however, EPA has not been able to verify if this NOx emissions limit has 
been demonstrated in practice over the shorter averaging period.  
 
Step 3 – Rank Control Technologies  
A summary of recent NOx BACT determinations for biomass-fired boilers is provided in 
Table 7.1-1. The applicant has proposed a NOx limit of 0.13 lb/MMBtu, based on a 12-
month rolling average and 0.15 lb/MMBtu, based on a 3-hour block average.  

                                                 
6 McNeil Generating Station Title V Permit 
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Table 7.1-1: Summary of Recent NOx BACT Determinations for Similar Units 

* McNeil Station is not the result of a BACT Determination as discussed in NOx Step 4 below.  
 
The remaining technologically feasible control technologies ranked in decreasing order of 
effectiveness are:  
 

Table 7.1-2: Ranking of NOx control technologies 
NOx control technology Emission Rate  

(lb NOx /MMBtu) 
SCR, RSCR and variants  0.06 
SNCR  0.13 
Good combustion practices 0.20 
DLN burner  0.35 

 
Step 4 – Economic, Energy and Environmental Impacts 
SPI has submitted cost-effectiveness estimates comparing SCR and SNCR with their 
projected NOx emission rates and the cost of installation and operation of the respective 
control technologies. SPI assumed that the new boiler’s emission rate with the use of 
SCR for the cost-effectiveness estimates would be lower than any emissions level that 
EPA has found to be demonstrated in practice. SPI presumes that the rate of NOx 
emissions with SCR and SNCR are 0.06 lb/MMBtu and 0.13 lb/MMBtu respectively.  
 
The average cost per ton controlled from SCR and SNCR technologies at the proposed 
emission levels are $4,596 and $1,417 respectively. However, the incremental cost-
effectiveness separating the two technologies reveals that the cost of each additional ton 
of NOx removed by the implementation of SCR at the projected cost and emission rate is 
$9,191. EPA reviewed the cost estimates provided in the PSD permit modification 
application and determined that it considered the appropriate operation and capital costs 
but calculated improper potential to emit emissions estimates. The additional expense of 
the SCR equipment is due to a higher capital cost in primary equipment along with higher 
operational, maintenance and lost revenue costs.  
 

Case 3:16-cv-00961-JD   Document 46-5   Filed 09/22/16   Page 37 of 77



 

16 of 50 
SPI- Anderson (SAC 12-01) Ambient Air Quality Impact Report   
September 2012 

 

Although the McNeil Generating Station has demonstrated a lower NOx emission limit on 
a calendar quarterly basis, it has a short term NOx emission limit of 0.23 lb/MMBtu. 
Moreover, the possible economic incentives of the Class 1 Renewable Energy Credits in 
New England are difficult to quantify and not available to SPI- Anderson. This may 
allow SCR system to be more economically feasible for McNeil Generating Station and 
other proposed systems in the New England area than for SPI- Anderson in California. 
 
EPA does not anticipate additional significant environmental or energy impacts from 
employing the SNCR or SCR technology. Both systems use ammonia as a reagent: 
anhydrous ammonia, aqueous ammonia, or urea mixed with water (which hydrolyzes in 
the hot exhaust to form ammonia). In the case of aqueous ammonia or urea mixed with 
water, additional fuel must be combusted to evaporate the water associated with the 
reagent. Moreover, energy is required to operate the injectors used by either technology 
to introduce the reagent into the exhaust. With either technology, the exhaust leaving the 
boiler stack will contain some small quantity of ammonia. 
 
Step 5 – Select BACT 
SPI has proposed the most stringent NOx emissions limit for stoker boilers with SNCR 
demonstrated in practice. Although additional tons of possible NOx emissions may be 
controlled by the installation of an SCR system, the increased annual costs of an SCR 
system or other variants versus the SNCR system is cost prohibitive at this existing 
sawmill facility.  
 
Based on a review of the available control technologies for NOX emissions from biomass 
boilers selected for this operation, we have concluded that BACT for the stoker boiler to 
perform this purpose is 0.15 lb/MMBtu (3-hour block average) and 0.13 lb/MMBtu (12-
month rolling average) employing SNCR. We are also requiring a lb/hr mass emission 
rate of 60.8 lb/hr (3-hour block average) during normal operations. 
 

7.1.2. Carbon Monoxide  

Carbon monoxide (CO) occurs due to incomplete combustion of fuel in the boiler’s 
combustion chamber, and in the Low-NOx burners when they are operated. 
 
Step 1 - Identify All Control Technologies 
A number of existing boiler design alternatives support the combustion of biomass at this 
megawatt capacity. Therefore, in identifying all possible control technologies, the BACT 
analysis should begin with a discussion of boiler design alternatives.  
 
In addition to the boiler design, the available inherent CO control technology includes: 

 Good combustion practices 
 
In addition to the inherent available control technology, the add-on CO control 
technologies include:

 EMxTM  
Catalytic oxidation 
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Step 2 – Eliminate Technically Infeasible Options 
Boiler Design Alternatives 
As discussed in the BACT analysis for NOx in Section 7.1.1 of this document, fluidized 
bed boiler designs were found to be infeasible for this project. 
 
EMxTM  
As discussed in the BACT analysis for NOx in Section 7.1.1 of this document, EMx has 
been designed and used only on small to medium sized natural gas-fired stationary 
turbines for demonstration purposes. EMx has not been demonstrated in practice for 
biomass boilers and we do not consider this technology achievable for biomass boilers at 
this time.  
 
Good combustion practices 
A modern biomass-fired boiler furnace, operated with computerized controls to ensure 
good combustion practices would result in a CO emission limit of between 0.23 and 0.35 
lb/MMBtu. The boiler design proposed by SPI would emit 0.23 lb/MMBtu of CO when 
utilizing only good combustion practices to reduce CO emissions. Good combustion 
practices are a technically feasible technology for controlling CO emissions from 
biomass-fired boilers. 
 
The add-on technology described below is technically feasible for this project. 
 
Catalytic Oxidation 
Catalytic oxidation can be used to control CO when a matrix coated with noble metals 
facilitates the conversion of a pollutant, such as CO to CO2. Catalytic oxidizers operate in 
a temperature range of approximately 650°F to 1,000°F. At lower temperature the CO 
conversion efficiency falls off rapidly. Although technically feasible, catalytic oxidation 
has not been reliably demonstrated for biomass boilers. SPI projects that with successful 
implementation of a catalytic oxidizer the facility may be able to emit 0.1 lb/MMBtu of 
CO. Other permitted facilities that have not constructed have been permitted at CO 
emission levels as low as 0.075 lb/MMBtu of CO. 
 
Step 3 – Rank Control Technologies  
A summary of recent BACT determinations for biomass-fired stoker boilers with CO 
emission limits is provided below. The applicant has proposed a CO limit of 0.23 
lb/MMBtu (3 hour block average). SPI has proposed the most stringent emission limit of 
constructed biomass stoker boilers that EPA was able to find in its control technology 
review. 
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Table 7.1-3: Summary of Recent CO BACT Determinations for Similar Units 

However, the new biomass boiler SPI- Anderson has not begun construction at this time. 
Based on this information, oxidation catalyst is being evaluated as the most stringent 
control. The remaining feasible control technologies ranked in decreasing order of 
effectiveness are:  
 

Table 7.1-4: Ranking of CO control technologies 
CO control technology Emission Rate  

(lb CO /MMBtu) 
Catalytic Oxidation 0.10 
Good combustion practices 0.23 

 
Step 4 – Economic, Energy and Environmental Impacts 
SPI has submitted cost-effectiveness estimates comparing catalytic oxidation and good 
combustion practices with their projected CO emission rates and the cost of installation 
and operation of the respective control technologies. SPI assumed that the new boiler’s 
emission rate with the use of an oxidation catalyst for the cost-effectiveness estimates 
would be lower than any emissions level that EPA has found to be demonstrated in 
practice. SPI has presumed that the rate of CO emissions with catalytic oxidation and 
good combustion practices are 0.1 lb/MMBtu and 0.23 lb/MMBtu respectively. 
 
As good combustion practices are the result of proper boiler maintenance and the boiler 
design, SPI only assessed the incremental cost-effectiveness separating the two 
technologies. The cost of each additional ton of CO removed by the implementation of 
catalytic oxidation at the projected cost and emission rate is $8,930. EPA reviewed the 
cost estimates provided in the PSD permit modification application and determined that it 
considered the appropriate costs but calculated improper potential to emit emissions 
estimates. The additional expense of the catalytic oxidizer is due to a higher capital cost 
in primary equipment along with higher operational, maintenance and lost revenue costs. 
 
Step 5 – Select BACT 
SPI has proposed the most stringent CO emissions limit for stoker boilers demonstrated 
in practice. Although additional tons of possible CO emissions may be controlled by the 
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installation of an oxidation catalyst, SPI has expressed significant doubts that the catalyst 
will be able to reliably and effectively control CO given its fuel type and operation. In 
addition, the increased annual costs of an oxidation catalyst present a significant financial 
burden at this existing sawmill facility. 
 
Based on a review of the available control technologies for CO emissions from biomass 
boilers selected for this purpose, we have concluded that BACT for the stoker boiler to 
perform this operation is 0.23 lb/MMBtu (3-hour block average) employing good 
combustion practices. We are also requiring a lb/hr mass emission rate of 108 lb/hr (3-
hour block average) during normal operations. 
 

7.1.3. Particulate Matter- PM, PM10, PM2.5   

Particulate emissions are the result of unburned solid carbon (soot), unburned vapors or 
gases that subsequently condense, and unburned portions of fuel (ash). Because the 
applicant has assumed that all particulate emissions from the boiler are PM2.5, the BACT 
analyses for PM, PM10 and PM2.5 have been combined. Additionally, the analysis 
evaluates total particulate emissions – condensable and filterable. 
 
Step 1 – Identify All Control Technologies 
The following inherent control options for PM, PM10 and PM2.5 emissions include:  

Low sulfur fuels for normal operation, and/or pipeline natural gas for startup and 
shutdown 
Good combustion practices  

 
The available add-on PM, PM10, PM2.5 control technologies include: 

Cyclones (including multiclones) 
Venturi scrubber 

lectrostatic precipitator (ESP) 
Baghouse/ Fabric filter. 

 
Low sulfur fuels 
The wood fuels to be used predominantly during normal operation along with the 
pipeline natural gas to be used during startup and shutdown are not generally considered 
high-sulfur fuels.  
 
Good combustion practices 
A modern biomass-fired boiler furnace, operated with computerized controls to ensure 
good combustion practices, would result in a PM, PM10 and PM2.5 emission limit between 
0.33 lb/MMBtu and 0.56 lb/MMBtu, based on U.S. EPA’s AP-42 Compilation of Air 
Pollutant Emission Factors for wood residue combustion in boilers.  
 
The add-on technologies described below are technically feasible for this project. 
 
Cyclones or Multiclones 
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Cyclones or multiclones, a series of single cyclone particulate matter separators, operate 
in a similar manner. An inlet gas stream enters the cyclone or multiclone at an angle 
causing the gas stream to spin rapidly. The resulting centrifugal forces push the larger 
particulate into and down along the cyclone walls for collection.  
 
Venturi Scrubbers 
Venturi scrubbers reduce particulate by introducing liquid into a converging section of a 
gas stream. The particulate in the gas stream is removed when it mixes with the liquid 
and forms tiny droplets that are collected and removed. With gas-side pressure drops 
exceeding 15 inches of water, particulate collection efficiencies of 85% or greater have 
been reported for venturi scrubbers operating on wood-fired boilers. 
 

lectrostatic precipitator (ESP) 
Electrostatic precipitators use electrostatic forces to separate particulate from the gas 
stream. When applied to wood-fired boilers, ESPs are often used downstream of 
mechanical collector pre-cleaners which remove larger-sized particles. Collection 
efficiencies of 90-99% for particulate have been observed for ESPs operating on wood-
fired boilers. 
 
Baghouse/ Fabric filter 
Baghouses or fabric filters have had limited applications to wood-fired boilers. The 
principal drawback to fabric filtration is a fire danger arising from the collection of 
combustible carbonaceous fly ash. Although some fabric filters have demonstrated lower 
collection efficiencies, most fabric filter particle collection efficiencies are 90-99%, 
equivalent to ESPs.  
 
Step 2 – Eliminate Technically Infeasible Options 
All of the available control options identified in Step 1 are technically feasible. Cyclones 
are often used in conjunction with the other control technologies listed above. 
 
Step 3 – Rank Control Technologies  
A summary of recent BACT determinations for biomass-fired stoker boilers with PM, 
PM10, and PM2.5 emission limits is provided below. The applicant has proposed a total 
PM, including filterable and condensable particulate, emission limit of 0.02 lb/MMBtu (3 
hour block average)utilizing an ESP preceded by a multiclone. SPI has proposed the most 
stringent PM, PM10, and PM2.5 emission limit of biomass stoker boilers that have 
constructed. 
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Table 7.1-5: Recent PM, PM10, PM2.5 BACT Determinations for Similar Units 

SPI has estimated that the use of a multiclone followed by an ESP or baghouse will be 
equally effective in the control of particulate matter from the proposed boiler. The 
feasible control technologies ranked in decreasing order of effectiveness are:  
 

Table 7.1-6: Ranking of PM/ PM10/ PM2.5 control technologies 
PM/ PM10/ PM2.5  

control technology 
Emission Rate  

(lb PM/ PM10/ PM2.5 per MMBtu) 
ESP with multiclone 0.02 
Baghouse with multiclone 0.02 
Venturi Scrubber 0.30 
Low sulfur fuels 0.33 
Good Combustion practices 0.33-0.56 

 
Step 4 – Economic, Energy and Environmental Impacts 
In EPA’s review, three biomass stoker facilities have proposed lower rates of total 
particulate emissions than SPI- Anderson. The 0.01 lb/MMBTu particulate emissions 
limit for Laidlaw Berlin Biopower was only for filterable particulate, not total particulate, 
and the project has been canceled. The succeeding total particulate emission levels in 
Table 7.1-5 for 0.18 lb/MMBtu and 0.19 lb/MMBtu of total particulate have been 
proposed but have not been demonstrated in practice. Moreover, the increased levels of 
control for total particulate in both of cases were proposed with different control 
technologies. 
 
In our review, EPA found that the lowest achievable total particulate emissions 
demonstrated in practice from biomass stoker boilers have been achieved with fabric 
filters or ESPs. With equivalent levels of control, SPI considered the potential economic, 
energy and environmental impacts from each control system. Baghouses require 
additional energy to overcome increased pressure drops that occur during the control of 
particulate. ESP systems use electricity to create an electric field, but typically have 
lower overall energy requirements than baghouses. As stated earlier, fabric filters may 
also have an increased fire danger at biomass facilities due to the carbonaceous fly ash.  
 
Step 5 – Select BACT 
Based on a review of the available control technologies for PM, PM10 and PM2.5 
emissions from biomass boilers selected for this purpose, we have concluded that BACT 
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for the stoker boiler to perform this operation is 0.02 lb/MMBtu (3-hour block average) 
using a multiclone and ESP. We are also requiring a lb/hr mass emission rate of 9.4 lb/hr 
(3-hour block average) during normal operations. 
 
7.1.3. Startup and Shutdown BACT Limits 
The boiler startup process begins by igniting a pile of biomass fuel on the grate and firing 
two 62.5 MMBtu/hr natural gas burners located near the steam tubes. After 
approximately 12 hours, the boiler will be at about 50 % of full load and attain a 
sufficient steady state temperature supporting the activation of the SNCR system. Once 
the boiler has reached normal operating temperature, as specified by the boiler 
manufacturer, startup has concluded and the boiler will operate under normal conditions. 
Shutdown begins when the fuel feed is curtailed and the unit begins cooling. Shutdown 
ends when the recorded temperature at the superheater outlet reaches 150°F and remains 
so for at least one hour, or 24 hours has elapsed since the shutdown process began. Add-
on particulate controls will be operating during all phases of startup and shutdown. The 
SNCR will be operating at all appropriate temperature ranges, as specificed by the SNCR 
manufacturer. During startup and shutdown, the generator shall be disconnected from the 
electrical grid. 
 
Table 7.1-7 lists the startup and shutdown BACT emission and averaging times. Table 
7.1-7 also lists the maximum amount of time for a startup and shutdown event.  
 

Table 7.1-7: BACT for Startup and Shutdown 
Pollution and Duration Limits 

NOx 
(hourly average) 70.2 lb/hr 

CO 
(hourly average) 108 lb/hr 

PM, PM10, PM2.5 
(24 hour average) 8.93 lb/hr 

SO2 
(hourly average) 2.34 lb/hr 

Maximum Duration 24 hours 

7.2  BACT for Emergency Engine 

The project includes a 256hp (190kW) natural gas-fired emergency engine to run the 
emergency boiler recirculation pump. The limited operation of this unit results in 
minimal annual emission rates. This equipment is subject to BACT for NOx, CO, PM, 
PM10, PM2.5. A top-down BACT analysis has been performed and is summarized below. 

 
7.2.1 NOx, CO, PM, PM10, PM2.5 Emissions 
Step 1 -- Identify all control technologies 
The control options for NOx emissions from engines include SCR, NOx reducing catalyst, 
NOx adsorber, catalyzed diesel particulate filter, catalytic converter, and oxidation 
catalyst. A catalytic converter and oxidation catalyst are also control options for CO 
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emissions. A particulate filter/trap can be added for the control of PM, PM10, and PM2.5 
emissions, 

 
Unlike the main biomass boiler, the emergency engine will be limited in operation and is 
required to be certified in compliance with NSPS requirements, including emission 
limits, upon purchase. A review of other BACT determinations was not performed 
because it is very unlikely that a more detailed review would change the final 
determination due to the limited use and annual emission rates associated with the 
proposed limits. The potential to emit for all criteria pollutants subject to BACT review is 
less than 200 lbs/yr. 
 
Different types of engines have different emission requirements based on the type of 
engine being purchased. Engine manufacturers may need to employ some of the control 
technologies identified above in order to comply with the NSPS emission limits, 
depending on the type of engine and the applicable limits. The applicant is proposing to 
install an emergency engine for infrequent recirculation pump needs. As a result, SPI 
must purchase engines that comply with the NSPS and meet the emission requirements 
for emergency engines. However, we note that the applicant could purchase engines that 
meet the NSPS standards for non-emergency engines, which have more stringent limits, 
and operate them as emergency engines. As a result, this review identifies the control 
technologies to be: 
 NSPS-compliant emergency engine  
 Engine that meets NSPS for non-emergency engines 
 Limiting use (limits on the hours of operation)  

 
Step 2 – Eliminate technically infeasible control options 
All of the control technologies identified are assumed to be technically feasible. 
 
Step 3 – Rank remaining control technologies 
The available control technologies are ranked according to control effectiveness in Table 
7.2-1. 

 
Table 7.2-1: NSPS Limits for Engines 

Engine Type (190kW) NOx +NMHC 
(g/kW-hr) 

CO 
(g/kW-hr) 

PM 
(g/kW-hr) 

Non-emergency engine  0.59 3.5 0.02 
Emergency engine  4.0 3.5 0.20 

 
Step 4 – Economic, Energy and Environmental Impacts 
Due to economic impacts and limited environmental benefit, the use of add-on controls 
for the emergency engine and purchasing an engine that meet NSPS standards for a non-
emergency engine and operating it as an emergency engine would be impractical in this 
case. This is illustrated in Table 7.2-2 by the potential emissions from the emergency 
engine (based on 100 hours of operation per year and complying with the NSPS for 
emergency engines). Requiring the additional reductions in emissions that would be 
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gained by use of engines that meet NSPS standards for non-emergency engines would 
have very little environmental benefit and not justify the cost.  

 
Table 7.2-2: Summary of PTE for 190 kW Emergency Engine 

Pollutant Emergency Engine (tpy) 
NOx  0.039 
CO 0.306 

PM, PM10, PM2.5 0.0011 
 

Step 5 – Select BACT 
Based on a review of the available control technologies, we have concluded that BACT is 
limiting the hours of operation and the emission limits listed in Table 7.2-3 based on a 3-
hour average. It is assumed that newly purchased engines would be the most energy 
efficient available and that operating in compliance with NSPS requirements will ensure 
that each engine is properly maintained and as efficient as possible. 
 

Table 7.2-3: Summary of BACT for 190 kW Emergency Engine 

Engine Type  NOx +NMHC 
(g/kW-hr) 

CO 
(g/kW-hr) 

PM 
(g/kW-hr) 

Emergency engine  4.0 3.5 0.20 

7.3. BACT for Cooling Towers  

The proposed project also requires a cooling tower system to dissipate the heat load into 
the atmosphere. The cooling tower system is subject to BACT for PM, PM10, and PM2.5. 
A top-down BACT analysis has been performed and is summarized below. The applicant 
conservatively assumed PM, PM10 and PM2.5 emissions from the cooling tower were 
equivalent.  
 
Step 1 - Identify All Control Technologies 
The following inherent control options for PM, PM10, and PM2.5 emissions include: 

Wet cooling 
Dry cooling 
Wet-Dry Hybrid cooling 

 
Wet cooling 
Cooling towers are heat exchangers that are used to dissipate large heat loads to the 
atmosphere. They are used as an important component in many industrial and 
commercial processes needing to dissipate heat. Wet cooling towers rely on the latent 
heat of water evaporation to exchange heat between the process and the air passing 
through the cooling tower.  
 
A two-cell evaporative cooling tower for this project would require a water load 4.24 
gallons per minute per square foot. The expected air velocity is 503 feet per minute. 
Fugitive particulate emissions would be generated from the cooling tower due to the total 
dissolved solids (TDS) in the water. 
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Dry cooling 
Dry cooling uses an air cooled condenser (ACC) that cools the steam turbine generators’ 
exhaust steam using a large array of fans that force air over finned tube heat exchangers. 
The exhaust from the steam turbine flows through a large diameter duct to the ACC 
where it is condensed inside the tubes through indirect contact with the ambient air. The 
heat is then released directly to the atmosphere. 
 
Wet-Dry Hybrid cooling 
Wet-Dry Hybrid cooling uses wet and dry cooling technologies in parallel, and uses all of 
the equipment involved in both wet and dry cooling. Hybrid cooling technology divides 
the cooling function between the wet and dry systems depending on the capabilities of 
each system under different environmental and operational conditions. 
 
The available add-on PM, PM10, and PM2.5 control technologies include: 

Drift eliminators 
 
Drift Eliminators 
Drift eliminators are usually incorporated into the tower design to remove as many 
droplets as practical from the air stream before exiting the tower. The drift eliminators 
used in cooling towers rely on inertial separation caused by direction changes while 
passing through the eliminators. Types of drift eliminators include many different 
configurations and various materials. The materials may include other features, such as 
corrugations and water removal channels, to enhance the drift removal further. 
 
Step 2 – Eliminate Technically Infeasible Options 
All of the available control options identified in Step 1 are technically feasible. 
 
Step 3 – Rank Control Technologies  
The remaining feasible control technologies ranked in decreasing order of effectiveness are:  
 

Table 7.3-1: Ranking of PM/ PM10/ PM2.5 control technologies 
PM/ PM10/ PM2.5  

control technology 
Emission Rate  

(tpy of  PM, PM10, PM2.5) 
Dry cooling 0 
Wet-Dry Hybrid cooling  0.557 
Wet cooling with 0.0005% 
Drift Eliminators 

1.10 

 
The applicant has proposed to use wet cooling with DRU-1.5 high-efficiency mist 
eliminators with a drift loss of less than 0.0005%. This is the equal to the lowest proposed 
amount of drift that EPA has found in its review of similar facilities.  
 

                                                 
7 The applicant did not estimate potential emissions from a wet-dry hybrid system. We have approximated 
emissions from such a system to be one-half of those from a wet cooling system. 
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EPA did not find any sawmill facilities or biomass boilers that use dry cooling or wet-dry 
hybrid cooling as an alternative to wet cooling. As shown in Table 7.3-1 the potential 
impact from the various control options will have a limited effect on the total PM 
emissions from the project. The difference in potential to emit resulting from the cooling 
tower options is 1.10 tpy of total PM. 
 
Step 4 – Economic, Energy and Environmental Impacts 
The use of a dry or hybrid wet-dry system would reduce the overall efficiency of the 
facility, due to the additional energy requirements for the wet and hybrid systems. 
Moreover, dry and wet-dry cooling systems are typically more costly than a more 
conventional wet cooling tower system. On the other hand, the use of wet cooling has a 
potential environmental impact associated with additional consumption of water 
resources.  
 
Step 5 – Select BACT 
Based on a review of the available control technologies for PM, PM10, PM2.5emissions 
from cooling towers selected for this operation, and the limited amount of total 
particulate resulting from the cooling tower operation, we have concluded that the 
proposed boiler can utilize wet cooling.  
 
Utilizing the wet cooling tower option, SPI has elected to use the most stringent control 
option available, by limiting drift to 0.0005%. Therefore, BACT for the cooling tower in 
the proposed modification will be the use of a wet cooling tower with a drift loss of less 
than 0.0005%.  
 

8. Air Quality Impacts  
 

CAA Section 165 and EPA’s PSD regulations at 40 CFR § 52.21 require an examination 
of the impacts of the proposed SPI- Anderson project on ambient air quality. The 
applicant must demonstrate, using air quality models, that the facility’s emissions of 
PSD-regulated air pollutants would not cause or contribute to a violation of (1) the 
applicable NAAQS, or (2) the applicable PSD increments (explained below in Sections 
8.4 and 8.5). These sections of the AAQIR include a discussion of the relevant 
background data and air quality modeling, and EPA’s conclusion that the project will not 
cause or contribute to an exceedance of the applicable NAAQS or applicable PSD 
increments and is otherwise consistent with PSD requirements governing air quality. 

8.1 Introduction 

8.1.1 Overview of PSD Air Impact Requirements 

Under the PSD regulations, permit applications for major sources must include an air 
quality analysis demonstrating that the facility’s emissions of the PSD-regulated air 
pollutants will not cause or contribute to a violation of the applicable NAAQS or 
applicable PSD increments. (A PSD increment for a pollutant applies only to areas that 
meet the corresponding NAAQS.) The applicant provides separate modeling analyses for 
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each criteria pollutant emitted above the applicable significant emission rate. If a 
preliminary analysis shows that the ambient concentration impact of the project by itself 
is greater than the Significant Impact Level (SIL), then a full or cumulative impact 
analysis is required for that pollutant. The cumulative impact analysis includes nearby 
pollution sources in the modeling, and adds a monitored background concentration to 
account for sources not explicitly included in the model. The cumulative impact analysis 
must demonstrate that the modification will not cause or contribute to a NAAQS or 
increment violation. If a preliminary analysis shows that the ambient concentration 
impact of the project by itself is less than the SIL, then further analysis is generally not 
required. Required model inputs characterize the various emitting units, meteorology, and 
the land surface, and define a set of receptors (spatial locations at which to estimate 
concentrations, typically out to 50 km from the facility). Modeling should be performed 
in accordance with 40 CFR § 51, Appendix W- Guideline on Air Quality Models 

(GAQM). AERMOD with its default settings is the standard model choice, with 
CALPUFF available for complex wind situations.  
 
A PSD permit application typically includes a Good Engineering Practice (GEP) stack 
height analysis, to ensure that downwash is properly considered in the modeling, and 
stack heights used as inputs to the modeling are no greater than GEP height, so as to 
disallow artificial dispersion from the use of overly tall stacks. The application may also 
include initial “load screening,” in which a variety of source operating loads and ambient 
temperatures are modeled, to determine the worst-case scenario for use in the rest of the 
modeling. 
 
The PSD regulations also require an analysis of the impact on nearby Class I areas, 
generally those within 100 km, though the relevant Federal Land Manager (FLM) may 
specify additional or fewer areas. This analysis includes the NAAQS, PSD increments, 
and Air Quality Related Values (AQRVs). AQRVs are defined by the FLM, and typically 
limit visibility degradation and the deposition of sulfur and nitrogen. Generally, 
CALPUFF is the standard model choice for Class I analyses because it can handle 
visibility chemistry as well as the typically large distances (over 50 km) to Class I areas. 
 
Finally, the PSD regulations require an additional impact analysis, showing the project's 
effect on visibility, soils, vegetation, and growth. This visibility analysis is independent 
of the Class I visibility AQRV analysis. The additional impact analysis for the SPI- 
Anderson project is discussed in Section 9. 

8.1.2 Identification of SPI- Anderson Modeling Documentation 

The applicant, SPI, submitted numerous documents and materials which comprise the 
entire modeling analysis. PSD and ATC permit Application (May 2007) contains the 
results of the original modeling and most of the Class I analyses. The updated PSD and 

ATC Application and associated compact disc (March 2010) contain updated modeling 
results. Response to Incompleteness Determination #1 (July 2010), containing a full 
impact analysis for compliance with the 1-hour NO2 NAAQS and a partial Additional 
Impacts Analysis. Response to Incompleteness Determination #2 (September 2010) 
revisits the 1-hour NO2 NAAQS compliance analysis and provides monitoring and 
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meteorology background information. Startup/Shutdown Information (December 2010) 
contains proposed limits on the number of annual startups and shutdowns. Response to 

Additional Information Request (June 2011) provides further information on proposed 
startup and shutdown emission limits. Updated Air Dispersion Modeling Analysis (May 
2012) contains modeling files and an updated modeling analysis that reflects project 
changes since the March 2010 submittal. Surface Characteristics (June 2012) describes 
the surface characteristics between the meteorology site and the project site as well as 
modeling receptor network. Background Concentration Information (June 2012) supplies 
information regarding the monitoring background concentrations. CALPUFF Modeling 

Files (June 2012) contains archived CALPUFF modeling files developed for the original 
May 2007 PSD application and used in subsequent submittals. 

8.2. Background Ambient Air Quality 

The PSD regulations require the air quality analysis to contain air quality monitoring data 
as needed to assess ambient air quality in the area for the PSD-regulated pollutants for 
which there are NAAQS that may be affected by the source.  In addition, for 
demonstrating compliance with the NAAQS, a background concentration is added to 
represent those sources not explicitly included in the modeling, so that the total accounts 
for all contributions to current air quality. 
 
The applicant used ambient air concentrations of NO2, which were recorded at Manzanita 
Avenue in Chico 55.5 miles (90 km) south of the facility’s current location.  This was the 
closest and most representative NO2 monitor to the site. For PM2.5 background 
concentrations, the applicant used data from a monitor at the Redding Department of 
Health which is approximately 6.5 miles (10.5 km) northeast from the facility.  The 
applicant took PM10 background concentrations from Anderson, which is around 6.5 
miles southeast from the facility site.  
 
Table 8.2-1 describes the maximum background concentrations (from 2011) of the PSD-
regulated pollutants for which there are NAAQS that may be affected by the project’s 
emissions, and the corresponding NAAQS.  
 

Table 8.2-1: Maximum Background Concentrations and NAAQS 
Pollutant, 

Averaging Time 
Background Concentration 

(µg/m3) 
NAAQS 
(µg/m3) 

NO2, 1-hour 62.7 (33 ppb) 188 (100 ppb) 
NO2, annual 33.1 (17 ppb) 100 (53 ppb) 

PM10, 24-hour 42 150 
PM2.5, 24-hour 15.3 35 
PM2.5, annual 5.3 15 
CO, 1-hour 2,976 (2.6 ppm) 40,000 (35 ppm) 
CO, 8-hour 2,404 (2.1 ppm) 10,000 (9 ppm) 

Ozone, 8-hour 71 ppb 75 ppb 
Note: The PM2.5 24-hr value is 98th percentile averaged over three years rather than maximum 

The NO2 1-hr value is 98th percentile averaged over three years rather than maximum 
The Ozone 8-hour value is the fourth highest 8-hour concentration averaged over three years 
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8.3 Modeling Methodology for Class II areas 

 
The applicant modeled the impact of SPI- Anderson on the NAAQS and PSD Class II 
increments using AERMOD in accordance with GAQM. The modeling analyses included 
the maximum air quality impacts during normal operations and startups and shutdowns, 
as well as a variety of conditions to determine worst case, short-term air impacts. 

8.3.1 Model selection 

As discussed in the PSD Application (Updated PSD Application, March 2010, 
p.11pdf15), the model that the applicant selected for analyzing air quality impacts in 
Class II areas is AERMOD, along with AERMAP for terrain processing and AERMET 
for meteorological data processing.  This is in accordance with the default 
recommendations in Section 4.2.2 on Refined Analytical Techniques in GAQM. 

8.3.2 Meteorology model inputs 

AERMOD requires representative meteorological data in order to accurately simulate air 
quality impacts.  The applicant used surface meteorological data collected for a five 
consecutive-year period (2004-2008) at the Redding Municipal Airport meteorological 
station.  This station is located approximately 2.8 (4.5 km) miles from the project site. 
The applicant processed these data using EPA’s AERMET data processor. EPA concurs 
that the chosen 2004-2008 Redding data is the most representative for the SPI- Anderson 
analysis.  
 
For upper air data, the applicant obtained data from the 2004-2008 Medford, Oregon 
upper air site located approximately 134 miles (215 km) northwest of the project site as 
being the most representative site available that had data complete enough to use.  No 
other upper air meteorological monitoring stations are located closer to the project site. 
(Updated PSD Application,p.13pdf.17).  EPA agrees that it is appropriate to use 
Medford, Oregon upper air data for the SPI- Anderson analysis. 

8.3.3 Land characteristics model inputs 

Land characteristics are used in the AERMOD modeling system in three ways: 1) via 
elevation within AERMOD to assess plume interaction with the ground; 2) via a choice 
of rural versus urban algorithm within AERMOD; and 3) via specific values of AERMET 
parameters that affect turbulence and dispersion, namely surface roughness length, 
Bowen ratio, and albedo. The surface roughness length is related to the height of 
obstacles to the wind flow and is an important factor in determining the magnitude of 
mechanical turbulence. The Bowen ratio is an indicator of surface moisture. The albedo 
is the fraction of total incident solar radiation reflected by the surface back to space 
without absorption.   
 
Terrain elevations for receptors and emission sources were prepared using 1/3rd arc-
second National Elevation Dataset data developed by the United States Geological 
Survey (USGS), and available on the internet from the USGS Seamless Data Server 
(http://seamless.usgs.gov/index.php). These data have a horizontal spatial resolution of 
approximately 10 meters. Terrain heights surrounding the facility indicate that some of 
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the receptors used in the simulations were located in intermediate or complex terrain 
(above stack or plume height). For determining concentrations in elevated terrain, SPI 
chose the AERMAP terrain preprocessor receptor-output file option.  
 
SPI determined surface parameters including the surface roughness length, albedo, and 
Bowen ratio for the area surrounding the Redding Municipal Airport meteorological 
tower using the AERMET preprocessor, AERSURFACE (Version 08009), and the USGS 
1992 National Land Cover (NLCD92) land-use data set. The NLCD92 data set used in 
the analysis has 30 meter data point spacing and 21 land-use categories. Seasonal surface 
parameters were determined using AERSURFACE according to EPA’s guidance. 
 
EPA requested additional detail characterizing the surface parameters surrounding the 
SPI-Anderson site for comparison with the airport site. Based on this comparison, the 
applicant and EPA conclude that the use of Redding meteorological data is adequately 
representative of the project site. 

8.3.4 Model receptors   

Receptors in the model are geographic locations at which the model estimates 
concentrations. The applicant places the receptors such that they have good area coverage 
and are closely spaced enough so that the maximum model concentrations can be found.  
At larger distances, spacing between receptors may be greater than it is close to the 
source, since concentrations vary less with increasing distance.  The spatial extent of the 
receptors is limited by the applicable range of the model (roughly 50 km for AERMOD), 
and possibly by knowledge of the distance at which impacts fall to negligible levels.  
Receptors need be placed only in ambient air, that is, locations to which the public has 
access, and that are not inside the project fence line.   
 
The applicant used Cartesian coordinate receptor grids to provide adequate spatial 
coverage surrounding the project area and to identify the extent of significant impacts and 
the maximum impact location. For all analyses except 1-hour average NO2, receptors 
were spaced 500 m apart covering the 10 km square simulation domain, with 200 m, 50 
m, and 25 m spacing receptors grids covering 5 km, 2.5 km, and 1.25 km nested square 
areas centered on the facility, respectively.  Receptors were also located at 25 m intervals 
along the facility property boundary.    For the 1-hour average NO2 analysis, the 
modeling domain was extended to 20 km, and the additional area was covered by 
receptors placed 500 m apart. (Surface Characteristics, p.1pdf1) 
 

8.3.5 Stack parameter model inputs 

The modeling conducted by the applicant used the corresponding stack parameters in 
Table 8.3-1 for normal operations and during startup and shutdown to provide 
conservative estimates of SPI- Anderson impacts.  
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Table 8.3-1:  Load Screening and Stack Parameters for Cogeneration Unit 
Operating 

Mode 
Stack Height 

(ft) 
Stack Diameter 

 (ft) 
Stack Velocity 

(ft/sec) 
Stack Temperature 

(°F) 
SU/SD 85 8.5 36.7 294 
Normal 85 8.5 61.1 350 

 
Operating 

Mode 
NOx 

(lb/hr) 
PM10/ PM2.5 

(lb/hr) 
CO 

(lb/hr) 
SU/SD 70.2 8.93 432 
Normal 70.2 8.93 108 

Source for both parts of table 8-3: Updated Air Dispersion Modeling Analysis (May 2012), p.3, Tables 1,2 
and 5pdf.3, 7 and 10. 

8.3.6  Good Engineering Practice (GEP) Analysis 

The applicant performed a Good Engineering practice (GEP) stack height analysis to 
ensure that downwash is properly considered and that stack heights used as inputs to the 
modeling are no greater than GEP height. This disallows artificial dispersion from the use 
of overly tall stacks.  As is typical, the GEP analysis was performed with EPA’s Building 

Profile Input Program software, which uses building dimensions and stack heights as 
inputs.  Based on the analysis, the applicant shows that the GEP stack height for the 
boiler stack would have to exceed the maximum creditable GEP height of 65 m in order 
to ensure protection against downwash. The applicant showed that the GEP stack height 
for the other equipment was similarly greater than the planned heights.  So, for all 
emitting units, the applicant used the planned actual stack heights for inputs in AERMOD 
modeling, and included wind direction-specific Equivalent Building Dimensions to 
properly account for downwash.  (PSD Application p.14pdf.18) 

8.4 National Ambient Air Quality Standards (NAAQS) and PSD Class 
II Increment Consumption Analysis 

8.4.1 Pollutants with significant emissions 

40 CFR § 52.21 requires an air quality impact analysis for each PSD-regulated pollutant 
(for which there is a NAAQS) that a major source has the PTE in a significant amount, 
i.e., an amount greater than the Significant Emission Rate (SER) for the pollutant.  
Applicable SPI- Anderson emissions and the SERs are shown in Table 8.4-1. As shown 
in Table 8.4-1, EPA does not expect SPI- Anderson to emit Pb, VOC and SO2 in 
significant amounts.  However, based on the estimates submitted by the applicant, EPA 
expects SPI- Anderson to emit CO, NOx, PM10, and PM2.5 in significant amounts.  
Therefore, this project triggers the air impact analyses requirements for CO, NO2, PM10 
and PM2.5. 
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Table 8.4-1:  PSD Applicability to SPI- Anderson: SER 

Pollutant Emissions 
(tpy) 

SER 
(tpy) 

Does PSD 
Apply? 

CO 472 100 Yes 
NOx 267 40 Yes 
PM10 42.1 15 Yes 
PM2.5 42.1 10 Yes 
SO2 10.3 40 No 
Pb 0.03 0.6 No 

VOC 34.8 40 No 

8.4.2 Preliminary analysis: Project-only impacts (Normal Operations 
and Startup) 

EPA has established Significant Impact Levels (SILs) to characterize air quality impacts.  
A SIL is the ambient concentration resulting from the facility’s emissions, for a given 
pollutant and averaging period, below which the source is considered to have an 
insignificant impact.  For maximum modeled concentrations below the SIL, further air 
quality analysis for the pollutant is generally not necessary.  In some cases it may be 
appropriate to consider additional information in order to conclude that a source will not 
be responsible for creating a new NAAQS exceedance, however.  For maximum 
concentrations that exceed the SIL, EPA requires a cumulative modeling analysis, which 
incorporates the combined impact of nearby sources of air pollution to determine 
compliance with the NAAQS and PSD increments. 
 
Table 8.4-2 shows the results of the preliminary or project-only analysis based on 
maximum operations for SPI- Anderson.  Startup emissions are used for determining the 
maximum 1-hour NO2, 1-hour and 8-hour CO, and 24-hour PM10, PM2.5 impacts with 
maximum project impacts from normal operations included in parentheses.  Startup CO 
emissions are expected to exceed those experienced during normal operating conditions. 
Startup and normal 1-hour NO2 and 24-hour PM10, PM2.5 emissions are the same; only the 
flow rates are lower for the startup case.  1-hour NO2 impacts are based on the 
assumption that 80% of the NO is converted to NO2, while the annual average NO2 
concentrations are based on the assumption that 75% of the NO is converted to NO2. 
Based on Table 8.4-2, SPI- Anderson’s impacts are significant only for annual and 1-hour 
NO2, and 24-hour PM2.5, and we have determined that in this case cumulative impacts 
analyses are required only for these pollutants and averaging periods. 
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Table 8.4-2:  SPI- Anderson Significant Impacts 

NAAQS pollutant, 
Averaging Time 

Project-only 
Modeled Impact 

(μg/m3
) 

Significant 
Impact Level 

(μg/m3) 

Significant 
Impact? 

NO2, 1-hour 38.6 (26.3)  7.5 (4 ppb) Yes 
NO2, annual 1.35 1 Yes 

PM10, 24-hour 3.36 (2.23) 5 No 
PM2.5, 24-hour 3.11 (1.84) 1.2 Yes 
PM2.5, annual 0.27 0.3 No 
CO, 1-hour 307 (122) 2000 No 
CO, 8-hour 212 (36) 500 No 
Sources:  Updated Modeling Analysis (May 2012), Tables 3 and 6pdf8,11 

8.4.3 Cumulative impact analysis 

A cumulative impact analysis considers impacts from nearby sources in addition to 
impacts from the project itself.  For demonstrating compliance with the NAAQS the 
applicant also adds a background concentration to represent those sources not explicitly 
included in the modeling, so that the total accounts for all contributions to current air 
quality. In this case, the applicant submitted cumulative impact analyses demonstrating 
compliance with the 24-hour PM2.5 NAAQS and the annual and 1-hour NO2 NAAQS. 
 
PSD increments are limits on cumulative air quality degradation.  They are set to prevent 
air with pollutant concentrations lower than the NAAQS from being degraded to the level 
of the NAAQS. PSD increments apply in addition to the NAAQS.  Increments have been 
established for some pollutants, such as for this project, specifically for NO2, PM10 and 
PM2.5.  For demonstrating compliance with the PSD increment, only increment-
consuming sources need to be included because the increment concerns only changes 
occurring since the applicable baseline date.  
 
There is an annual NO2 PSD increment, but there is no 1-hour NO2 PSD increment; 
therefore, only 24-hour PM2.5 and annual NO2 require cumulative PSD increment 
analyses.   
 
For evaluating NO2 annual increment in this analysis, the applicant used all of the same 
sources that were in the NAAQS inventory, which is conservative. 
 
With respect to the PSD increment analysis for PM2.5, the applicable trigger date when 
the PM2.5 increments become effective under the Federal PSD program is October 20, 
2011. The SPI- Anderson PSD permit application was determined to be administratively 
complete by EPA on October 4, 2010.  However, EPA is requiring each source that 
receives its PSD permit after the trigger date, regardless of when the application was 
submitted, to provide a demonstration that the proposed emissions increase, along with 
other increment consuming emissions will not cause or contribute to a violation of the 
PM2.5 increments. Also the major source baseline, which precedes the trigger date is the 
date after which actual emissions increases associated with construction at any major 
stationary source consume PSD increment. That date is October 20, 2010. With this PSD 
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permit, SPI-Anderson would begin construction after this date. In general, for PM2.5, the 
minor source baseline date is the earliest date after the trigger date of a complete PSD 
permit application for a source with a proposed increase in emissions of PM2.5 that is 
significant.  No source has triggered the minor source baseline date in the area at issue. 
Other than SPI- Anderson’s projected construction emissions, there have been no actual 
emissions changes of PM2.5 from any new or modified major stationary source on which 
construction commenced after October 20, 2010. Therefore, the only source to consume 
PM2.5 increment in the area is SPI- Anderson. The applicant considered only the 
allowable emissions increase from the SPI- Anderson project in the 24-hour PM2.5 
increment analysis.  

8.4.3.1 Nearby source emission inventory 

For both the PSD increment and NAAQS analyses, there may be a large number of 
sources that could potentially be included. Only sources with a significant concentration 
gradient in the vicinity of the source need to be included; the number of such sources is 
expected to be small, except in unusual situations. (GAQM 8.2.3) 
 
Shasta and Tehama Counties provided a list of all stationary sources within their counties 
and within 55.4 km of the project site (approximate distance to the farthest significant 
impact plus 50 km) for NO2 and 51.0 km for PM2.5. A comprehensive procedure was 
used to determine which sources were included in the emissions inventory to be modeled. 
This included screening out a source by whether it had a significant impact where the 
project was predicted to have a significant impact.   
   
We note that short-term maximum emission rates are used rather than annual emission 
rates to determine the distance over which a facility might have a significant impact for 
short-term standards (e.g., hourly NO2).  Use of short-term rates results in the greatest 
impacts at the farthest distance.  Thus, the peak rates that occur during startup determine 
the SPI- Anderson significant impact area (SIA) for hourly NO2. 
 
SPI identified nine facilities nearby for inclusion in the emission inventory for the 1-hour 
NO2 cumulative analysis, based on data from Shasta and Tehama Counties.  The 
following non-SPI- Anderson facilities and their NOx and PM2.5 emissions are included in 
the cumulative compliance demonstration:  Kiara Co Gen project, Wheelabrator Shasta 
Co-Gen (NOx only), Wheelabrator Lassen Gas Turbine (NOx only), City of Redding 
power plant (NOx only), Ag Products Asphalt (NOx only), JF Shea Smith Road Asphalt, 
Lehigh Cement (NOx only), North State Asphalt (NOx only), and Tehama Processing 
(NOx only).  These facilities are large enough and close enough to the project site to have 
the potential to directly impact the project’s SIA. (Updated Air Dispersion Modeling 
Analysis, Tables 13-14pdf.20-21).   
 
Current EPA NO2 guidance recommends that emphasis on determining which nearby 
sources to include in the nearby source inventory should focus on the area within about 
10 km of the project location in most cases. This indicates that the SPI- Anderson 
inventory is adequate for performing these cumulative analyses (p.16 of “Additional 
Clarification Regarding Application of Appendix W Modeling Guidance for the 1-hour 
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NO2 National Ambient Air Quality Standard”, Memorandum from Tyler Fox, EPA Air 
Quality Modeling Group to EPA Regional Air Division Directors, March 1, 2011).   
 
Considering a focus on sources within 10 km, EPA concludes that the combination of 
representative background monitored concentrations and the additional consideration of 
sources out to 50 km provide sufficient justification for the inventories used in the 
cumulative analysis. 

8.4.3.2 Discussion of Certain PM2.5-Specific Considerations 

EPA has issued guidance on how to combine modeled results with monitored background 
concentrations which the applicant adequately followed.  (“Modeling procedures for 
Demonstrating Compliance with PM2.5 NAAQS”, memorandum from Stephen D. Page, 
Director, EPA OAQPS, March 23, 2010.)  
 
SPI provided a cumulative PM2.5 24-hour analysis.  The applicant’s analysis 
conservatively assumed that all PM10 emissions were comprised of PM2.5 emissions, and 
therefore used PM10 emissions data as input to the modeling. Thus, actual PM2.5 impacts 
are expected to be lower than those indicated in the model results.  
 
PM2.5 is either directly emitted from a source (primary emissions) or formed through 
chemical reactions with pollutants already in the atmosphere (secondary formation).  
EPA has not developed and recommended a near-field model that includes the necessary 
chemistry algorithms to estimate secondary impacts in an ambient air analysis.    
 
The SPI- Anderson application does not specifically address secondarily formed PM2.5 
(as distinguished from directly emitted primary PM2.5).  Secondary PM2.5 is formed 
through the emission of non-particulates (i.e., gases) – such as SO2 and NOx – that turn 
into fine particulates in the atmosphere through chemical reactions or condensation.  
Using the results for PM2.5 impacts given in Tables 8.4-2 and 8.4-3 and the projected 
emission rates of SO2, NOx and PM2.5, EPA notes that the SPI- Anderson emissions of 
10.3 tpy SO2 are less than the SO2 SER of 40 tpy, and would not be expected to result in 
significant secondary PM2.5. The SPI- Anderson NOx emissions of 267 tpy are above the 
NOx  SER of 40 tpy. However, secondary PM2.5 formation occurs only as a result of 
chemical transformations that would affect only a portion of those emissions. Moreover, 
the formation occurs gradually over time as the plume travels and becomes increasingly 
diffuse and would be expected to be considerably smaller than the impacts from the 42.1 
tpy of directly emitted primary PM2.5. The maximum impact of source primary PM2.5 was 
3.11 μg/m3

 for 24-hour PM2.5 and 0.27 μg/m3
 for annual PM2.5.  The 24-hour PM2.5 

cumulative impacts analysis which gives a maximum  impact of 28.8 ug/m3, with a 
background concentration of 15.3 ug/m3, indicates that at least 6.2 μg/m3 remains 

available for the 24-hour averaging time before the NAAQS is challenged (35 μg/m3
 – 

28.8 μg/m3). For the annual averaging time no cumulative impact analysis was required 
because the project’s annual impacts were less than the SIL.  However, the background 
concentration was 5.3 μg /m3. Adding this result to the project’s predicted impact of 0.27 
μg /m3 yields a concentration of 5.57 μg /m3.  This result is less than a third of the 
NAAQS and leaves about 9 μg /m3 remaining before the NAAQS is challenged.  The 
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monitored background PM2.5 concentrations would also conservatively include 
secondarily formed PM2.5 from the surrounding/nearby sources. Because the secondary 
PM2.5 formation from SPI- Anderson’s NOx emissions would be expected to be 
considerably smaller than the primary PM2.5 impacts, they would also be smaller than the 
additional 6.2 μg/m3

 or 9 μg/m3
 needed to cause or contribute to a PM2.5 NAAQS 

violation. In addition, most of these chemical transformations in the atmosphere occur 
slowly (over hours or even days, depending on atmospheric conditions and other 
variables), causing secondary PM2.5 impacts to occur generally at some distance from the 
source of its gaseous emissions precursors, and are unlikely to overlap with nearby 
maximum primary PM2.5 impacts. 

8.4.3.3 Discussion of Certain 1-hour NO2-Specific Considerations 

While the new 1-hour NO2 NAAQS is defined relative to ambient concentrations of NO2, 
the majority of NOx emissions from stationary sources are in the form of nitric oxide 
(NO) rather than NO2.  GAQM notes that the impact of an individual source on ambient 
NO2 depends in part “on the chemical environment into which the source’s plume is to be 
emitted” (see Section 5.1.j).  Because of the role NOx chemistry plays in determining 
ambient impact levels of NO2 based on modeled NOx emissions, Section 5.2.4 of GAQM 
recommends a three-tiered screening approach for NO2 modeling.  Later guidance 
documents issued by EPA expand on this approach.  Tier 1 assumes full conversion of 
NO to NO2.  Tiers 2 and 3 are refinements of the amount of conversion of NO to NO2.  
The applicant used the Tier 2 approach, in which the 1-hour NO2 impacts are based on 
the assumption that 80% of the NO is converted to NO2, while the annual average NO2 
concentrations are based on the assumption that 75% of the NO is converted to NO2. 
 
A.  NO2 monitor representativeness/conservativeness 

The applicant chose the Manzanita Avenue monitor in Chico for background NO2 
concentrations.  This monitor is approximately 90 km from the SPI- Anderson site and is 
the closest NO2 monitor to the project site.  No other NO2 monitor is located within 90 
km of the site. Despite its distance from the project site, the monitor from Chico is 
conservative based on its proximity to a more industrial area at the north end of the 
Sacramento Valley. 

 
B. Combining modeled and monitored values 

SPI used one of the approaches in an EPA March 2011 memo which recommends using 
the 98th percentile of the annual distribution of daily maximum 1-hour values averaged 
across the most recent three years of monitored data as a uniform background 
contribution to the modeled results.  This procedure is based on a conservative 
assumption. 
 
EPA believes that the applicant’s overall approach to the 1-hour NO2 analysis for the 
SPI- Anderson project, including the emission inventory, background concentrations of 
NO2 and the method for combining model results with monitored values, is adequately 
conservative. 
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8.4.3.4 Startup and Shutdown Analyses 

As stated in Section 8.3.5, the applicant estimated boiler NOx emissions during startup 
and shutdown to be the same as those during normal operations, but with lower flow 
rates, thus the applicant also modeled for startup and shutdown. The stack parameters 
input into the model such as exit temperature and exhaust velocity were consistent with a 
flow rate equal to approximately 60% of that associated with a full load, and a reduced 
exhaust temperature of 250 °F or 394 degrees K (Updated Air Dispersion Modeling 
Analysis, May 2012).  The startup period may last up to 24 hours from a “cold” (ambient 
temperature) furnace with the initial fire employing natural gas-fired burners combusting 
pipeline natural gas. SPI- Anderson anticipates only two planned cold startup and 
shutdown events during the year for maintenance.  

8.4.3.5 Results of the Cumulative Impacts Analysis 

The results of the PSD cumulative impacts analysis for SPI- Anderson’s normal 
operations for PM2.5 and startup emissions for 1-hour NO2 are shown in Table 8.4-3. The 
analysis demonstrates that emissions from SPI- Anderson will not cause or contribute to 
exceedances of the NAAQS for annual and 1-hour NO2 or 24-hour PM2.5 or for the 
increments for annual NO2 or 24-hour PM2.5.  The background concentrations were taken 
from Table 8.2-1.  
 
EPA also considered additional information to ensure that the modification would not be 
responsible for causing a new NAAQS exceedance outside this modeling area.  EPA 
considered sources in Shasta and Tehama Counties (no sources of interest were located 
outside of these counties) that were not included, but which had been evaluated for 
inclusion/exclusion in the cumulative impacts modeling. EPA concluded that these 
sources are either small enough or distant enough that the project’s expected emissions 
along with emissions from these sources would not create any new NAAQS exceedance 
in the modeling area outside of the SIA. 
 
Table 8.4-3:  SPI- Anderson Compliance with Class II PSD Increments and NAAQS 

Pollutant. 
Averaging 

Time 

All Sources 
Modeled 
Impact 

Background 
Concentration 

Cumulative 
Impact w/ 

Background 

NAAQS 
(μg/m3) 

PSD 
Increment 

Consumption 

PSD 
Increment 

NO2, 
1-hour 94 62.7 157 188 

 (100 ppb) NA NA 

NO2, 
annual 1.75 33.1 34.8 100 (53) 1.75 25 

PM2.5, 
24-hour 13.5 15.3 28.8 35 3.36 9 

Notes: - There are no PSD increments defined for 1-hour NO2. 
Sources: 
NO2, PM2.5 (NAAQS): Updated Air Dispersion Modeling Analysis (May 2012) Tables 15 and 16pdf22-23: PM2.5 
increment consumption less than all sources modeled impact due to non-increment consuming fugitive source at 
SPI- Anderson being included in NAAQS analysis. 
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8.4.3.6 Impact on Ozone Levels 

There is a projected 267 tpy increase in NOx emissions. Shasta County is an attainment 
area for O3. There are four O3 monitors located in the Redding area. The highest design 
value from these monitors is 71 ppb. The monitor with the highest value is located on the 
north side of Redding about 25 km from SPI-Anderson. The NAAQS is exceeded if the 
design value is 75 ppb. As explained further below, there is no evidence in any recent O3 
regional modeling that an increase in 267 tpy of NOx would result in a 4 ppb O3 increase 
and threaten the NAAQS.  
 
The emissions of VOC and NOx that react to form O3 come from a variety of local and 
regional anthropogenic and natural source categories. Anthropogenic VOC emissions are 
associated with evaporation and combustion processes, especially industrial processes 
and transportation. Natural VOC emissions from vegetation are much larger than those 
from anthropogenic sources. Anthropogenic NOx emissions are associated with 
combustion processes, especially mobile sources and electric power generation plants. 
Major natural sources of NOx include lightning, soils, and wildfires. Given the large 
number of local and regional VOC and NOx sources affecting O3 concentrations in a 
given area, the impact of any single emission source is generally very small.  
 
Furthermore, given the complex nature of O3 chemistry, the response of the O3 system 
can be rather stiff in certain areas, meaning that it generally takes a substantial change in 
precursor emissions to produce a discernible change in O3 concentrations on a single day. 
For example, modeling performed for the San Joaquin Valley 2007 Ozone Plan for the  
Hanford site indicates changes in NOx emissions over the entire air basin on the order of 
20% may increase O3 by approximately 6% to 7%. Another assessment tool used in the 
San Joaquin Valley scaled the San Joaquin Valley 2007 Ozone Plan's Arvin 2023 Ozone 

Response Diagram to estimate the change in ozone per change in NOx emissions. Using 
this information and scaling the 267 tpy of NOx emissions from the proposed 
modification would result in O3 increases well below 1 ppb. 
 

8.5 Class I Area Analysis 

8.5.1 Air Quality Related Values 

The four nearest Class I areas are all within 100km of the project site and are listed 
below: 
 

 Yolla Bolly – Middle Eel Wilderness Area (57 km) 
 Thousand Lakes Wilderness (62 km) 
 Lassen National park (64 km) 
 Caribou Wilderness Area (89 km) 

 
There are five additional areas within 200 km: Marble Mountain Wilderness Area (116 
km), Redwood National Park (147km), Lava Beds National Monument (148 km) and 
South Warner Wilderness Area (192km).  
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Based on the most recent Federal Land Managers’Air Quality Related Values (AQRV) 
Work Group (FLAG) (2010) published guidance, the following screening approach is 
used to determine whether a more refined Class I Air Quality Analysis is required. This 
approach only applies to projects located more than 50 km from a Class I area, and it 
requires adding all of the visibility-related emissions (SO2, NOx, PM10 and sulfuric acid 
mist) from a project (based on 24-hour maximum allowable emissions expressed in units 
of tpy), known as Q, and dividing Q by the distance D between the project and Yolla 
Bolly, the nearest Class I area. If the result (Q/D) is less than 10, the project is presumed 
to have negligible impacts to Class I AQRVs. Table 8.5-1 shows that the project’s Q/D is 
5.39, well below the FLAG screening criteria. Therefore, no further Class I AQRV 
analysis is required. 
 

Table 8.5-1 Summary of Q/D Analysis 
Project parameter Value 

NOx Emissions Increase (tpy) 254 (1) 
SO2 Emissions Increase (tpy) 9.78 (2) 

PM10 Emissions Increase (tpy) 39.1 (3) 
H2SO4 Emissions Increase (tpy) 4.12 (4) 

Q = project Emissions Increase (tpy) 
= (1) + (2) + (3)+ (4) 307 

D= Distance to Closest Class I Area (km) 57 
Q/D (tpy/km) 5.39 

Q/D Threshold (tpy/km) 10 
 

8.5.2 Class I Increment Consumption Analysis 

 
EPA requires an analysis addressing Class I increment impacts for applicable pollutants, 
regardless of the results of the Class I AQRV analysis. The analysis for annual NO2 and 
PM10 and for PM10 24-hour was included in the original application submitted in 2007.  
Based on the results, EPA did not require updated modeling to be submitted with the 
2010 PSD application because of the very low predicted impacts. The applicant provided 
a PM2.5 Class I increment analysis in Updated Air Dispersion Modeling Analysis (May 
2012) for Yolla Bolly, the closest Class I area, because this would provide the most 
conservative results. The applicant used the original CALPUFF results from the Original 

PSD Application (May 2007) and the CALPUFF post processing programs. To obtain 
PM2.5 concentrations, coarse PM, sulfate, and nitrate fractions were removed from the 
post-processing originally used to develop PM10 concentrations. The results are presented 
in Table 8.5-2. 
 
SPI’s application was complete on October 4, 2010. There have been no changes in actual 
emissions of PM2.5 from any major stationary source on which construction commenced 
after October 20, 2010, the major source baseline date for PM2.5, for purposes of 
analyzing PM2.5 increment consumption here. Also, no source has triggered the minor 
source baseline date in the area at issue. Therefore, for purposes of this Class I PM2.5 
increment analysis, we consider only SPI- Anderson’s increment consumption. Because 
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SPI- Anderson’s impacts are much less than the Class I SILs, and the Class I SILs are 
much lower than the increments, SPI- Anderson’s maximum impacts are well below the 
PM2.5 increments. Therefore, the applicant has demonstrated that the project will not 
cause or contribute to any Class I PSD increment violation for PM2.5. Additionally, NO2 
and PM10 impacts are well below their respective significant impact levels; therefore, the 
applicant has demonstrated the project will not cause or contribute to any Class I 
violation for PM10 or NO2. 

 
Table 8.5-2: SPI- Anderson Class I Increment Impacts at Two Closest Class I Areas 

Class I Area Pollutant, 
Averaging Time 

Project Impact 
(µg/m3) 

Significant 
Impact Level 

(µg/m3) 

Class I PSD 
Increment, 

(µg/m3) 

Yolla Bolly-
Middle Eel 
Wilderness 

NO2, annual 0.0006 0.1 2.5 
PM2.5, 24-hour 0.012 0.07 2 
PM2.5, annual 0.0006 0.06 1 
PM10, 24-hour 0.06 0.3 8 
PM10, annual 0.002 0.2 4 

Thousand Lakes 
Wilderness 

NO2, annual 0.0009 0.1 2.5 
PM10, 24-hour 0.018 0.3 8 
PM10, annual 0.001 0.2 4 

Source: For NO2 and PM10 impacts: Original PSD Application, Table 5-3 pdf.48. For PM2.5 impacts:  
Updated Air Dispersion Modeling Analysis, p.6pdf.6. 

9. Additional Impact Analysis 
 

In addition to assessing the ambient air quality impacts expected from a proposed new 
source, the PSD regulations require that EPA evaluate other potential impacts on 1) soils 
and vegetation; 2) growth; and 3) visibility impairment. 40 CFR § 52.21(o). The depth of 
the analysis generally depends on existing air quality, the quantity of emissions, and the 
sensitivity of local soils, vegetation, and visibility in the source's impact area.  

9.1 Soils and Vegetation  

 
The additional impact analysis includes consideration of potential impacts to soils and 
vegetation associated with the SPI- Anderson emissions. 40 CFR § 52.21(o). This 
component generally includes:  
 

 a screening analysis to determine if maximum modelled ground-level 
concentrations of project pollutants could have an impact on plants; and 

 a discussion of soils and vegetation that may be affected by proposed project 
emissions and the potential impacts on such soils and vegetation associated with 
such emissions. 

 
The proposed project will be within the physical footprint of disturbed land that is part of 
the existing facility operations of the SPI- Anderson sawmill parcel located in Shasta 
County, California. The applicant presented its discussion of potential impacts on soils 
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and vegetation as part of its PSD application and supplemental application information 
(from 2007 through 2012 submittals) and its biological review information (from 2007 
and 2010). This information is further discussed below regarding the modification’s 
potential deposition on soils and the project’s modeled impacts compared to EPA’s 
screening concentrations and secondary NAAQS.  
 
The potential impact on soils from air pollutants through deposition is presented in the 
2007 application (Section 5.0) as part of the Class I AQRV analysis. Additionally, the 
applicant reviewed the U.S. Department of Agriculture Natural Resources Conservation 
Service’s Web Soil Survey8; soils in the area had pH ratings of between 5.3 and 6.5. A 
current review of the same area indicates that the same soil types (primarily various types 
of loam with some cobbly alluvial areas) and pH (5.3 to 6.5) are present. Then, as now, 
the modeled deposition fluxes of nitrogen and sulfur attributable to the project are 
unlikely to alter or influence the pH of soils in the area.  
 
With respect to the April 2010 updated biological review, the applicant included an 
expanded project study area beyond the original 2007 evaluation. Soil characteristics of 
the habitat of the federally listed plant species, the slender Orcutt grass, are described. Its 
general habitat includes vernal pools (and similar habitat), reservoir edges of stream 
floodplains, clay soils with seasonal inundation in valley grassland to coniferous forest or 
sagebrush scrub. Likewise, it is not expected that the project’s emissions will adversely 
affect the habitat of this species. 
 
The applicant’s May 2012 application supplement presents an updated air dispersion 
modeling analysis from its 2010 application update. Project impacts are presented for 
normal project-only (refer to May 2012, Table 3) and startup and shutdown project-only 
(refer to May 2012, Table 6) modeling results.9 The project’s SO2, NO2 and CO 
concentrations were compared to EPA screening concentrations in EPA’s "Screening 
procedure for the Impacts of Air pollution Sources on plants, Soils and Animals" 
(1980)10. The screening procedure is used as a tool to identify if the project could have an 
impact on plants, soils, and animals. The project’s impacts do not exceed the screening 
concentrations for these pollutants. Table 9.1-1 summarizes this information.  

 

                                                 
8 Web Soil Survey:  http://websoilsurvey.nrcs.usda.gov  
9 Tables 4 and 6 of the May 2012 correspondence were not relied upon because these tables refer to the State and 
local permit process, which rely on the State ambient air standards; Tables 3 and 5 are relevant for the federal PSD 
permit process.  
10  “Screening Procedure for the Impacts of Air Pollution Sources on Plants, Soils, and Animals,” EPA 450/2-81-078, 
December 1980. 
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Table 9.1-1: Project Maximum Concentrations and EPA Guidance Levels 
for Screening Concentrations for Ambient Exposures 

Criteria pollutant, 
Guidance Averaging 

Time 

EPA Screening 
Concentration 

(µg/m3) 

Modeled Maximum 
Concentrations 

(µg/m3) 

Model 
Averaging 

Time 
SO2, 1-Hour 917 1.67 1 hour 

SO2, 3-Hours 786 
(0.30 ppm) 

1.55 
(0.0006 ppm) 3 hour 

SO2, Annual 18 0.07 Annual 
NO2, 4-Hours 3,760 40.0 1 hour 
NO2, 8-Hours 3,760 40.0 1 hour 
NO2, 1-Month 564 40,0 1 hour 

NO2, Annual 94 
(0.05 ppm) 

1.35 
(0.0007 ppm) Annual 

CO, Weekly 1,800,000 212 8 hour 
 
The project’s impacts were also compared to the secondary NAAQS. For most types of 
soils and vegetation, ambient concentrations of criteria pollutants below the secondary 
NAAQS will not result in harmful effects because the secondary NAAQS are set to 
protect public welfare, including animals, plants, soils, and materials. The modeled 
maximum concentrations of SO2, NO2, PM2.5, and PM10 are also significantly below the 
secondary NAAQS that have been established by EPA:11  
 

Table 9.1-2: Project Maximum Concentrations and  
Secondary NAAQS Standards 

Pollutant, 
Averaging Time 

Secondary 
NAAQS 
(µg/m3) 

Modeled Maximum 
Concentrations 

(µg/m3) 

SO2, 3-hour 1,300 
(0.5 ppm) 

1.55  
(0.0006 ppm) 

NO2, Annual 100 
(0.053 ppm) 

1.35  
(0.0007 ppm) 

PM10, 24-hour 150 3.36 
PM2.5, 24-hour 35 3.11 
PM2.5, Annual 15  0.27 

 
In sum, based on our consideration of the information and analysis provided by the 
applicant, and other relevant information, we do not believe that emissions associated 
with the project will generally result in adverse impacts to soils or vegetation.  

                                                 
11  EPA has not promulgated a secondary NAAQS for CO. 
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9.2 Visibility Impairment 

 
The additional impact analysis also evaluates the potential for visibility impairment (e.g., 
plume blight) associated with SPI- Anderson. 40 CFR § 52.21(o). Using procedures from 
EPA’s Workbook for Plume Visual Impact Screening and Analysis12, the potential for 
visibility impairment is characterized for: 
 

 Class I areas located within 50 km of the proposed SPI- Anderson modification; 
and  

 Class II areas identified as potentially sensitive state or federal parks, forests, 
monuments, or recreation areas.  

 
There are no Federal Class I areas located within 50 km of the project site; the nearest 
Class I area is Yolla Bolly-Middle Eel (57 km away). The next nearest Class I area is 
Thousand Lakes Wilderness Area (62 km away). For nearby Class II areas or recreation 
areas, the applicant evaluated visibility impairment for the following within 50 km of the 
project site: 
 

 Sacramento River National Wildlife Refuge (NWR) 38.8 km at its closest point; 
 Whiskeytown National Recreation Area (NRA) 18.3 km at its closest point. 

 
EPA has not yet established a quantitative visibility impairment threshold for Class II 
areas (similar to what exists for Class I areas). We requested that the applicant conduct a 
Level 1 VISCREEN analysis, and, if necessary, a Level 2 screening analysis for these 
two areas.  
 
For Whiskeytown NRA and Sacramento River NWR, the impact of the project on 
visibility impairment, also known as plume blight, was assessed. The EPA VISCREEN 
screening model was used to estimate visibility impairment to these two areas from the 
project’s emissions. Effects of plume blight are assessed as changes in plume 
perceptibility (ΔE) and plume contrast (Cp) for sky and terrain backgrounds. A Level 1 
analysis, using default meteorological data and no site-specific conditions, was 
conducted. Because the results of the Level 1 screening analyses indicated that some of 
the screening criteria were exceeded, a Level 2 analysis was conducted for both areas. A 
detailed discussion of the VISCREEN plume blight impact analysis is presented in the 
applicant’s Class II Area Visibility analysis submitted by the applicant to EPA in July 
2012.  
 
The results of the Level 2 VISCREEN modelling runs are presented below in Tables 9.2-
1, 9.2-2, 9.2-3 and 9.2-4. The VISCREEN results are presented for the two default worst 
case theta angles – theta equal to 10 degrees representing the sun being in front of an 
observer, and theta equal to 140 degrees representing the sun being behind the observer. 
A negative plume contrast means the plume has a darker contrast than the background 
sky. 

                                                 
12 “Workbook for Plume Visual Impact Screening and Analysis (Revised)”, EPA, EPA–454/R–92–023, 1992. 
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Table 9.2-1: Whiskeytown NRA Class II VISCREEN  

Modelling Results of Changes in Plume Perceptibility (ΔE) 

Background Distance 
(km) 

Plume Perceptibility (ΔE) 
Theta 10 Theta 140 Criteria 

Sky 37.1 0.408 0.24 2.00 
Terrain 37.1 0.911 0.187 2.00 

 
Table 9.2-2: Whiskeytown NRA Class II VISCREEN  
Modeling Results of Changes in Plume Contrast (Cp) 

Background Distance 
(km) 

Plume Contrast (Cp) 
Theta 10 Theta 140 Criteria 

Sky 37.1 0.005 -0.003 0.05 
Terrain 37.1 0.007 0.001 0.05 

 
Table 9.2-3: Sacramento River NWR Class II VISCREEN  
Modelling Results of Changes in Plume Perceptibility (ΔE) 

Background Distance 
(km) 

Plume Perceptibility (ΔE) 
Theta 10 Theta 140 Criteria 

Sky 50.0 0.724 0.47 2.00 
Terrain 38.9 1.209 0.104 2.00 

 
Table 9.2-4: Sacramento River NWR Class II VISCREEN  

Modelling Results of Changes in Plume Contrast (Cp) 

Background Distance 
(km) 

Plume Contrast (Cp) 
Theta 10 Theta 140 Criteria 

Sky 50.0 0.01 -0.006 0.05 
Terrain 38.9 0.008 0.001 0.05 

 
The results from the VISCREEN model show that changes in plume perceptibility and 
plume contrast for sky and terrain backgrounds inside these two areas are below the 
criteria thresholds. Therefore, the plume would not be perceptible against a sky or terrain 
background. 
 
Consequently, EPA guidance indicates that these results may be used to determine that 
the project will not contribute to visibility impairment, and no further analysis is required.  

9.3 Growth 

 
The growth component of the additional impact analysis involves a discussion of general 
commercial, residential, industrial, and other growth associated with SPI- Anderson.  
40 CFR § 52.21(o). This analysis considers emissions generated by growth that will 
occur in the area due to the modification. In conducting this review, we focus on 
residential, commercial and industrial growth that is likely to occur to support the source 
under review including employment expected during construction and operations and 
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potential growth impacts associated with this employment, this as impacts to local 
population and housing needs 

 
EPA does not expect this project to result in any significant growth. Construction of the 
proposed cogeneration unit would span between 14 and 18 months. Laydown and 
temporary worker parking areas will be located within the existing facility property 
boundary. During construction approximately 40 temporary workers would be added, 
however this demand would be mitigated by the use of existing employees. 
 
Once the cogeneration unit is operational, the facility expects to employ approximately 
eight additional workers. The project will utilize existing roads and infrastructure, and no 
additional roads or transportation infrastructures are proposed for construction. We do not 
expect the new cogeneration unit to cause significant growth in the area.  

10. Endangered Species 
 
Pursuant to Section 7 of the Endangered Species Act (ESA), 16 U.S.C. 1536, and its 
implementing regulations at 50 CFR Part 402, EPA is required to ensure that any action 
authorized, funded, or carried out by EPA is not likely to jeopardize the continued 
existence of any endangered or threatened species or result in the destruction or adverse 
modification of such species’ designated critical habitat. EPA has determined that this 
PSD permitting action is subject to ESA Section 7 requirements.  

 
The construction activities resulting from the proposed modification will occur on SPI- 
Anderson’s existing facility footprint. All storm water runoff will be contained on the 
site. Power lines to be constructed between the new transformer and the existing switch 
yard will be strung overhead. It is anticipated that there will be three sets of suspended 
wooden poles to span the distance between the existing switch yard and the transformer 
to be located near the turbine building.  
 
SPI has confirmed that construction activities will not occur within 100 feet of the 
elderberry shrubs that are in the Pacific Gas and Electric power line Right of Way. The 
nearest construction activity to the existing elderberry plants will be the erection of the 
electrical power poles at the existing electrical sub-station which are 137 feet away from 
the nearest elderberry shrub. The main construction area, where the boiler, turbine 
building, fuel shed, electrical substation cooling tower, and ESP will be built, is 
approximately 1,000 feet from the nearest elderberry shrub. 
 
EPA concludes that the project will have no likely adverse effect on any endangered or 
threatened species or designated critical habitat. Discussions with the United States Fish 
and Wildlife Service support EPA’s conclusion. 
 

11. Environmental Justice Screening Analysis 
 
Executive Order 12898, entitled “Federal Actions To Address Environmental Justice in 
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Minority populations and Low-Income populations,” states in relevant part that “each 
Federal agency shall make achieving environmental justice part of its mission by 
identifying and addressing, as appropriate, disproportionately high and adverse human 
health or environmental effects of its programs, policies, and activities on minority 
populations and low-income populations.” Section 1-101 of Exec. Order 12898, 59 Fed. 
Reg. 7629 (Feb. 16, 1994).  
 
This AAQIR concludes that the proposed modification will not cause or contribute to air 
quality levels in excess of health standards for the pollutants regulated under EPA’s 
proposed PSD permit for the proposed modification, and that the project will not result in 
disproportionately high and adverse human health or environmental effects with respect 
to these air pollutants on populations residing near the SPI- Anderson site, or on the 
community as a whole. 

12. Clean Air Act Title V (Operating Permit) 
 
The SPI Anderson facility already must comply with a Title V Operating Permit, 
SCAQMD Permit #94VP18c. After the proposed cogeneration unit is constructed, 
SCAQMD Permit #94VP18c will need to be revised to appropriately reflect the facility’s 
current operations. The SCAQMD has jurisdiction to issue the Title V Operating Permit 
for SPI- Anderson. 
 

13. Comment Period, Procedures for Public Hearing 

 Requests, Final Decision, and EPA Contact 
 

The comment period for EPA’s proposed PSD permit for the project begins on 
September 12, 2012. Pursuant to 40 CFR 124.12, EPA has discretion to hold a Public 
Hearing if we determine there is a significant amount of public interest in the proposed 
permit. Requests for a Public Hearing must state the nature of the issues proposed to be 
raised in the hearing. If a Public Hearing is to be held, a public notice stating the date, 
time and place of the hearing will be made at least 30 days prior to the hearing. 
Reasonable attempts will be made to notify directly any person who has commented on 
this proposal of any pending Public Hearing, provided contact information has been 
given to the EPA contact person listed below.  
 
Any interested person may submit written comments or request a Public Hearing 
regarding EPA’s proposed PSD permit for this modification. All written comments and 
requests on EPA’s proposed action must be received by EPA via e-mail by October 17, 
2012, or postmarked by October 17, 2012. Comments or requests must be sent or 
delivered in writing to Omer Shalev at one of the following addresses: 
 
E-mail: R9airpermits@epa.gov 
 
U.S. Mail: Omer Shalev (AIR-3) 
 U.S. EPA Region 9 
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 75 Hawthorne Street 
 San Francisco, CA 94105-3901 
 Phone: (415) 972-3538 
 
Comments should address the proposed permit modification and facility, including such 
matters as: 
1. The Best Available Control Technology (BACT) determinations; 
2. The effects, if any, on Class I areas; 
3. The effect of the proposed facility on ambient air quality; and 
4. The attainment and maintenance of the NAAQS. 
 
All information submitted by the applicant is available as part of the administrative 
record. The proposed air permit, fact sheet/ambient air quality impact report, permit 
application and other supporting information are available on the EPA Region 9 website 
at http://www.epa.gov/region09/air/permit/r9-permits-issued.html#pubcomment. The 
administrative record may also be viewed in person, Monday through Friday (excluding 
federal holidays) from 9:00 AM to 4:00 PM, at the EPA Region 9 address above. Due to 
building security procedures, please call Omer Shalev at (415) 972-3538 at least 24 hours 
in advance to arrange a visit. Hard copies of the administrative record can be mailed to 
individuals upon request in accordance with Freedom of Information Act requirements as 
described on the EPA Region 9 website at http://www.epa.gov/region9/foia/. 
 
EPA’s proposed PSD permit for the proposed modification and the accompanying fact 
sheet/ambient air quality impact report are also available for review at the Shasta County 
Air Quality Management District at 1855 Placer St., Suite 101 in Redding, CA 96001, 
and the Redding Public Library at 1100 Parkview Ave. in Redding, CA 96001. 
 
All comments that are received will be included in the public docket without change and 
will be available to the public, including any personal information provided, unless the 
comment includes Confidential Business Information (CBI) or other information whose 
disclosure is restricted by statute. Information that you consider CBI or otherwise 
protected should be clearly identified as such and should not be submitted through e-mail. 
If you send e-mail directly to the EPA, your e-mail address will be automatically 
captured and included as part of the public comment. Please note that an e-mail or postal 
address must be provided with your comments if you wish to receive direct notification 
of EPA’s final decision regarding the permit. 
 
EPA will consider all written and oral comments submitted during the public comment 
period before taking final action on the PSD permit modification and will send notice of 
the final decision to each person who submitted comments and contact information 
during the public comment period or requested notice of the final permit decision. EPA 
will respond to all substantive comments in a document accompanying EPA’s final 
permit decision. 
  
EPA’s final permit decision will become effective 30 days after the service of notice of 
the decision unless: 
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1. A later effective date is specified in the decision; or 
2. The decision is appealed to EPA’s Environmental Appeals Board pursuant to 40 

CFR Part 124.19; or 
3. There are no comments requesting a change to the proposed permit decision, in 

which case the final decision shall become effective immediately upon issuance. 
 
If EPA issues a final decision granting the PSD permit for this modification, and there is 
no appeal, construction of the modification may commence, subject to the conditions of 
the PSD permit and other applicable permit and legal requirements. 
 
If you have questions, please contact Omer Shalev at (415) 972-3538 or e-mail at 
R9airpermits@epa.gov. If you would like to be added to our mailing list to receive future 
information about this proposed permit decision or other PSD permit decisions issued by 
EPA Region 9, please contact Omer Shalev at (415) 972-3538 or send an e-mail to 
R9airpermits@epa.gov, or visit EPA Region 9's website at 
http://www.epa.gov/region09/air/permit/psd-public-guidelines.html. 

14. Conclusion and Proposed Action 
 
EPA is proposing to modify the PSD permit for SPI-Anderson facility owned and 
operated by SPI. We believe that the proposed project will comply with PSD 
requirements including the installation and operation of BACT, and will not cause or 
contribute to a violation of the NAAQS, or of any PSD increment. We have made this 
determination based on the information supplied by the applicant and our review of the 
analyses contained in the permit application. EPA will provide the proposed permit and 
this AAQIR to the public for review, and make a final decision after considering any 
public comments on our proposal. 
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Appendix A- Greenhouse Gas Emissions Estimates 

 
Discussion: EPA’s Deferral for CO2 emissions from Bioenergy and Other Biogenic 

Sources under the Prevention of Significant Deterioration and Title V programs (76 FR 
43490 July 20, 2011) applies to this modification. Therefore, the determination of PSD 
applicability for GHG will exclude CO2 emissions from the burning of biomass fuel for 
this proposed modification. The boiler is allowed to burn natural gas during startup and 
shutdown, but the proposed PSD permit limits the annual heat input from natural gas to 
not exceed 10% of total heat input on an annual basis. Assuming 8,760 hours of operation 
per year, the total maximum non-deferred emissions of GHG from this boiler are: i 

 
Total Boiler CO2e without CO2 from biomass 
  = 2,741 (from CH4) + 5,310 (from N2O) + 30,201 (from Natural Gas CO2) 
 = 38,252 CO2e 
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SPI- Anderson (SAC 12-01) Ambient Air Quality Impact Report   
September 2012 

 

 
Total Emergency Engine CO2e from Natural Gas 
  = 127 CO2e 
 
Total Project CO2e  
 = Boiler CO2e + Emergency Engine CO2e 
 = 38,252 CO2e +127 CO2e 
 = 38,379 CO2e 
 
As calculated above, total annual CO2e emissions excluding CO2 are 38,379 tpy of CO2e, 
which is below the GHG “subject to regulation” threshold of 75,000 tpy. As a result, the 
modification is not subject to BACT requirements for GHG.ii 
 

                                                 
i The kg/MMBtu emission factors for combustion of wood and wood residual solid biomass fuel, as well as natural 
gas, are from 40 CFR Part 98, Tables C-1 and C-2; 1kg= 2.2046 lb 
ii The emergency engine is limited to 100 hours of nonemergency use per year. The table conservatively assumes 
500 hours of use per year. 
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DG Fairhaven Power LLC (NCU 096-12, July 6, 2016) 

EMISSION LIMITATIONS 
 

Table 4.0 Device S-1 (Boiler) – Seasonal Tier Carbon Monoxide Emission Limits 
 

Tier 
June 1st to Oct. 31st 

(Dry Season) 
Lb CO/MMBTU 
24 Hour Average

Nov. 1st to May 31st 
(Wet Season) 

Lb CO/MMBTU 
24 Hour Average

Allowable Frequency 
in Each Tier for Each 

Month 

 
1 

 
1.8 

 
2.5 

CO emissions may not 
exceed Tier 1 limit 

except as noted below 
for Tier 2 and Tier 3 

 
2 

 
1.8 < x < 2.3 

 
2.5 < x < 3.3 

CO emissions shall not 
occur in Tier 2 and 

Tier 3 ranges for more 
than eight (8) 24 hour 
averages each month 

 
3 

 
2.3 < x < 3.0 

 
3.3 < x < 4.0 

CO emissions shall not 
occur in the Tier 3 

range for more than 
three (3) 24 hour 

averages each month 
 
 

Table 4.1 Device S-1 (Boiler) – Seasonal Tier Nitrogen Oxides Emission Limits 
 

Tier 
Lb NOx/MMBTU 

24-Hour 
Average

Allowable Frequency in Each 
Tier for Each Month 

 
1 

 
0.16 

NOx emissions may not exceed 
Tier 1 limit except as noted 
below for Tier 2 and Tier 3 

 
2 

 
0.16 < x < 0.18 

NOx emissions shall not occur 
in the Tier 2 and Tier 3 ranges 
for more than eight (8) 24 hour 

averages each month 
 

3 
 

0.18 < x < 0.23 
NOx emissions shall not occur 
in the Tier 3 range for more 

than three (3) 24 hour averages 
each month 

 
Notes: 
 
1. 24 hour averages are block averages 
2. PM limit 0.04 lb/MMBTU 
3. Hourly CO, NOx, PM mass emission limits also apply 
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Humboldt Redwood Company, LLC (NCU 060-12, Jan. 5, 2016) 

EMISSION LIMITATIONS 
 

Permit Number – NS-074 (Steam Generator) 
Boiler A (Carbon Monoxide) 

 
Tier CO 

Limits 
lbs/MMBTU 

24 hour average

 
Allowable Frequency 

 
1 

 
1.2 Base Limit 

Tier 1 – base limit, 24 hour 
average which is the lower 

limit, needs to be attained for 
the highest percentage of time 

 
2 

 
>1.2 - 2.0 

The total 24 hourly averages 
per month of Tier 2, and Tier 3, 
which are greater than the Base 

limit may not exceed eight 
 

3 
 

>2.0 - 3.0 
In no case shall the total 24 
hourly averages per month 

exceed 3 for Tier 3 
 
 
 

Permit Number – NS -074 (Steam Generator) 
Boiler A (Nitrogen Oxides) 

 
Tier NOx 

Limits 
lbs/MMBTU 

24 hour average

 
Allowable Frequency 

 
1 

 
0.20 Base Limit 

Tier 1 – Base limit, 24 hour 
average which is the lower 

limit, needs to be attained for 
the highest percentage of time 

 
2 

 
0.21-0.22 

The total 24 hourly averages 
per month of Tier 2 and Tier 3 
which are greater than the Base 

limit may not exceed eight 
 

3 
 

0.23-0.26 
In no case shall the total 24 
hourly averages per month 

exceed 3 for Tier 3 
 
Notes: 
 
1. 24 hour averages are block averages 
2. PM limit 0.04 lb/MMBTU 
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Humboldt Redwood Company, LLC (NCU 060-12, Jan. 5, 2016) 
EMISSION LIMITATIONS 

 
Permit Number – NS-074 (Steam Generator) 

Boiler B (Carbon Monoxide) 
 

Tier CO 
Limits 

lbs/MMBTU 
24 hour average

 
Allowable Frequency 

 
1 

 
1.2 Base Limit 

Tier 1 – base limit, 24 hour 
average which is the lower 

limit, needs to be attained for 
the highest percentage of time 

 
2 

 
>1.2 - 2.0 

The total 24 hourly averages 
per month of Tier 2, and Tier 3, 
which are greater than the Base 

limit may not exceed eight 
 

3 
 

>2.0 - 3.0 
In no case shall the total 24 
hourly averages per month 

exceed 3 for Tier 3 
 
 
 

Permit Number – NS -074 (Steam Generator) 
Boiler B (Nitrogen Oxides) 

 
Tier NOx 

Limits 
lbs/MMBTU 

24 hour average

 
Allowable Frequency 

 
1 

 
0.20 Base Limit 

Tier 1 – Base limit, 24 hour 
average which is the lower 

limit, needs to be attained for 
the highest percentage of time 

 
2 

 
0.21-0.22 

The total 24 hourly averages 
per month of Tier 2 and Tier 3 
which are greater than the Base 

limit may not exceed eight 
 

3 
 

0.23-0.26 
In no case shall the total 24 
hourly averages per month 

exceed 3 for Tier 3 
 
Notes: 
 
1. 24 hour averages are block averages 
2. PM limit 0.04 lb/MMBTU 
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Humboldt Redwood Company, LLC (NCU 060-12, Jan. 5, 2016) 

EMISSION LIMITATIONS 
 

Permit Number – NS-074 (Steam Generator) 
Boiler C (Carbon Monoxide) 

 
Tier CO 

Limits 
lbs/MMBTU 

24 hour average

 
Allowable Frequency 

 
1 

 
0.8 Base Limit 

Tier 1 – base limit, 24 hour 
average which is the lower 

limit, needs to be attained for 
the highest percentage of time 

 
2 

 
>0.8 - 1.0 

The total 24 hourly averages 
per month of Tier 2, and Tier 3, 
which are greater than the Base 

limit may not exceed eight 
 

3 
 

>1.0 – 1.5 
In no case shall the total 24 
hourly averages per month 

exceed 3 for Tier 3 
 
 
 

Permit Number – NS -074 (Steam Generator) 
Boiler C (Nitrogen Oxides) 

 
Tier NOx 

Limits 
lbs/MMBTU 

24 hour average

 
Allowable Frequency 

 
1 

 
0.22 Base Limit 

Tier 1 – Base limit, 24 hour 
average which is the lower 

limit, needs to be attained for 
the highest percentage of time 

 
2 

 
0.23-0.25 

The total 24 hourly averages 
per month of Tier 2 and Tier 3 
which are greater than the Base 

limit may not exceed eight 
 

3 
 

0.26-0.30 
In no case shall the total 24 
hourly averages per month 

exceed 3 for Tier 3 
 
Notes: 
 
1. 24 hour averages are block averages 
2. PM limit 0.04 lb/MMBTU 
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Declaration of Shaun Burke
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Declaration of Shaun Burke in Support of 

United States’ Motion to Enter Consent Decree
Case No 3:16-cv-00961-JD

1

ELLEN M. MAHAN
Deputy Section Chief
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

SHEILA McANANEY 
Illinois Bar No. 6309635
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice
P.O. Box. 7611
Washington, DC 20044-7611
Tel: (202) 514-6535
Fax: (202) 616-2427
E-mail:  sheila.mcananey@usdoj.gov

Attorneys for United States 

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

____________________________________
UNITED STATES OF AMERICA and )
NORTH COAST UNIFIED AIR ) Case No. 3:16-cv-00961-JD
QUALITY MANAGEMENT DISTRICT )

)
Plaintiffs, )

)
v. ) DECLARATION OF SHAUN BURKE

) IN SUPPORT OF UNITED STATES’
) MOTION TO ENTER

BLUE LAKE POWER, LLC ) CONSENT DECREE
)
)

Defendant. )
)

I, Shaun Burke, declare the following:

1. I am currently employed as a Senior Environmental Engineer at the U.S. Environmental 

Protection Agency’s Office of Civil Enforcement in Washington, D.C.  I have been with the U.S. 

Environmental Protection Agency as an Environmental Engineer or a Senior Environmental 

Engineer since 1997.  I received a Bachelor of Science Degree from the University of Illinois in 

Ceramic Engineering in 1992 and a Masters Degree in Environmental Engineering from the 
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Declaration of Shaun Burke in Support of 

United States’ Motion to Enter Consent Decree
Case No 3:16-cv-00961-JD

2

Illinois Institute of Technology in 1995.  

2. I submit this Declaration in support of the United States’ Motion to Enter the Proposed 

Consent Decree.

3. I have been the lead engineer in a number of Clean Air Act enforcement actions, 

including 25 that included the resolution of claims under the Clean Air Act’s Prevention of 

Significant Deterioration (“PSD”) program and the New Source Review (“NSR”) program. 

4. I am knowledgeable and have experience related to standard emissions control equipment 

and technologies used on boilers to control NOx, CO, and PM10 emissions. Additionally, I am 

familiar with the engineering and operational processes related to obtaining and installing control 

equipment on boilers. 

5. I am familiar with the practices and policies of EPA in settling Clean Air Act 

enforcement cases. 

6. On several occasions between December 2014 and the present, I have consulted with 

Mark Sims, the lead engineer in the matter now known as United States v. Blue Lake Power, 

LLC, Civil Action No. 3:16-cv-00961-JD, regarding the terms of injunctive relief in that Consent 

Decree. I am familiar with the terms of the current proposed Consent Decree, the permitting 

history of the biomass-fired electric generating facility (“the Facility”) at issue, and the proposed 

and current control equipment at the Facility. 

7. Based on my experience and knowledge of settlements resolving the United States’ 

claims under PSD or NSR, most settlements of such claims require a settling defendant to install 

specified control equipment and meet specified emission limits in accordance with a compliance 

schedule during which the source may continue operating. The specified control equipment and 

limits are agreed in lieu of requiring the settling defendant to undergo the full PSD permitting 

process and determination of Best Available Control Technology (“BACT”) in accordance with 

42 U.S.C. § 7479. This approach provides certainty regarding the limits and equipment that will 

be installed, and avoids a lengthy permitting process that would delay implementation of those 

controls. I do not know of any settlements that require a settling defendant to cease operations 
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Declaration of Shaun Burke in Support of 

United States’ Motion to Enter Consent Decree
Case No 3:16-cv-00961-JD

3

until it has implemented injunctive relief. 

8. Based on my experience, the twelve-month schedule for ordering, fabricating, shipping, 

installation, and operation of a Selective Non-Catalytic Reduction (“SNCR”) system and an 

improved Over-Fire Air system in the proposed Consent Decree is aggressive, but achievable. 

An example was the consent decree resolving United States and Louisiana Dep’t of Envtl. 

Quality v. Louisiana Generating, LLC, Civil Action No. 09-100-JJB-DLD (M.D. La.) (lodged on 

November 21, 2012; entered March 6, 2013) with an installation date of SNCR systems at 3 

coal-fired boilers of May 1, 2014.

9. Based on my experience and knowledge of this Facility, the petition process for 

alternative emission limits in the proposed Consent Decree is appropriate. I have worked on 

cases that have involved similar provisions where it is difficult to predict the final achievable 

emission limits for a facility once the control technology is installed. For example, the Consent 

Decree that resolved United States and State of Ohio v. CEMEX, Inc. and CEMEX Construction 

Materials Atlantic, LLC, Case 3:11-cv-00037-WHR (S.D. Ohio) (Entered 4/4/2011), which 

included a presumptive limit for application of SNCR at a cement kiln with a backstop rate if 

CEMEX demonstrates that the unit cannot meet the presumptive limit.  A petition process allows 

the source to demonstrate a limit that is technologically appropriate and for EPA to establish a 

limit that drives compliance behavior rather than a limit that is technically infeasible to meet. 

The demonstration period proposed in this Consent Decree will allow for the gathering of 

sufficient data once the SNCR and OFA systems are installed and working in order for engineers 

to determine the achievable limits for this facility.

10. An emission limit calculated on a 24-hour rolling average requires a facility to identify an 

emission rate every hour which incorporates emissions from that hour and the previous 23 hours.  

Therefore, a 24-hour rolling average requires 24 separate compliance determinations. Any short-

term spike in emissions that causes a unit to exceed the emission limit will then have an impact 

on the next 24 hours of emission rates and could cause a unit to be out of compliance for a longer 

period. In my experience, operating under a 24-hour rolling average provides a strong incentive 
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Declaration of Laura Ebbert
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3 

4 

ELLEN M. MAHAN 
Deputy Section Chief 
Environmental Enforcement Section 
Environment & Natural Resources Division 
United States Department of Justice 

SHEILA McANANEY 
5 Illinois Bar No. 6309635 

Environmental Enforcement Section 6 
Environment & Natural Resources Division 

7 United States Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044 
Telephone: (202) 616-6535 
Facsimile: (202) 616-2427 (Fax) 
Email: sheila.mcananey@usdoj.gov 

Attorneys for the United States 

8 

9 

10 

11 

12 

13 

14 

15 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

16 UNITED STATES OF AMERICA and 
17 NORTH COAST UNIFIED AIR 

QUALITY MANAGEMENT DISTRICT, 
18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff, 
v. 

BLUE LAKE POWER, LLC, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 3:16-cv-00961-JD 

DECLARATION OF LAURA 
EBBERT IN SUPPORT OF 
PLAINTIFF'S MOTION TO 
ENTER CONSENT DECREE 
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1 I, Laura Ebbert, declare the following: 

2 1. I am currently employed as by the U.S. Environmental Protection Agency ("EPA") at the 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Region 9 office in San Francisco, California. I have been employed at EPA since 2008. In 2012, 

I became a Supervisory Environmental Protection Specialist. My current responsibilities include 

delivery grants and coordination and communication with 148 Tribes on behalf of EPA Region 

9. In 2000, I received a Bachelor of Arts degree in Native American Studies and a Bachelor of 

Science degree in Environmental Resource Sciences from the University at California at Davis. 

2. I submit this Declaration in support of the Plaintiffs' Response to Motion to Intervene. 

3. In September 2015, the Blue Lake Rancheria. ("Tribe") requested and was granted a 

meeting with the United States Environmental Protection Agency ("EPA") concerning Blue 

Lake Power LLC's ("BLP") biomass-fired electric generating facility located in Blue Lake, 

California ("Facility"). 

4. The meeting was held in Washington DC on September 22, 2015 , and was attended by 

17 representatives of the EPA and the DOJ, including counsel. I attended by phone, along with 

18 other representatives of EPA Region 9 and DOJ. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

5. At the September 22, 2015 meeting, the Tribe presented its concerns regarding particulat 

matter deposition from the Facility. 

6. At the September 22, 2015 meeting with the Tribe, Counsel for DOJ informed the Tribe 

that settlement negotiations with BLP were ongoing and agreed to transmit any settlement that 

was reached to the Tribe on the day any such settlement was lodged with the Court. 

Ill 

Ill 

1 
Declaration of Laura Ebbert in Support of Plaintiffs' Response to Motion to Enter Consent 
Decree 
Case No. 3:16-cv-00961-JD 
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Representatives of EPA Region 9 ' s Air Permitting division attended the September 22, 

1 /// 

2 7. 

3 
2015 meeting, including Colleen McKaughan, Associate Director of Region 9 ' s Office of Air 

4 

5 

6 

7 

8 

9 

10 

11 

and Radiation, Gerardo Rios, Chief of the Air Permits Section, and Eugene Chen, an engineer 

with the Air Permits Section. During the meeting, these representatives answered questions from 

the Tribe regarding the Title V permit process and Blue Lake Power' s Title V permit renewal. 

8. On February 26, 2016, I e-mailed Jana Ganion, Energy Director for the Tribe a copy of 

the lodged Consent Decree and offered a meeting with DOJ and the EPA to discuss the proposed 

Consent Decree. 

12 9. Based on discussions with a member of my staff who arranged and attended a meeting at 

13 

14 

15 

16 

17 

my instruction, on March 29, 2016, representatives ofEPA's Air Permits section had a telephone 

conference with the Tribe to answer additional questions regarding Blue Lake Power' s permit. 

18 Executed this J.. / ~ t- day of September, 2016, in San Francisco, California. 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

~----

2 
Declaration of Laura Ebbert in Support of Plaintiffs' Response to Motion to Enter Consent 
Decree 
Case No. 3:16-cv-00961-JD 
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Exhibit 8 
 

Declaration of Brian Wilson
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Declaration of Nancy Diamond 
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1

ELLE~1 M. IVIAHAN
Deputy SectXo~i (thief
Ltivironmental Enfoa-cement Scction
Enviroiuncnt &Natural Resources Division
United States Departnieni oP Justice

SHEILA McAN.ANEY
Illinois Bar Na. 6309635
environmental En~orcez~tent Section
Enviroz~txzent & Na.tzaral Resources Division
Unitcd States Depart~nei~t of Justice
P.O. Tiox 7611
Washingto~a, U.C. 20044
Telephone: (202) ~l6-E~535
Facsimile: (202) 516-2427 (Fax)
Email; sheila,~~acanane~{~~usdoi.~o~

Attorneys for the tlnit~d States

UNI'T~:ll S'PA'CES ~1S'TI2YCT COURT
~TORTYI~RN DISTRICT OF C,A.LYFl7RNIA

SAN FRANCXSCO DIVISION

UNITED S'TAT'ES OF AMERICA and
NORTH COAST UNIFI~ll AiR QUALITY
MANAGEMENT DISTRICT,

Plaintiiffs,

CASE NU.: 3:16-cv~00961.~-TU

DECi.AR,A,TION OF NANCY p~A1VIONll
IN SUPPORT Off' UNITED STATES'
MOTION FOR EN~'R~" OF CONSENT
DECREE

V S.

BLUE LAKE POWLR, LLC

Defcnd~nt.

Hoff. J~i~~es Donato

i, Nancy Diamond, declare as follows:

l.. I am contr~.ct C7eneral Counsel to t}a.e ~Ioith Cost Uni~cd Air Quality Mana~erncnt

District ("Disn-ict") n~~d have served in this capa.eit~ since 20 3.

2. i have personal knowlcdgc of the matters set foz-th herein.

3. T currently represent tihe llist~~.ct in the above-captioned litigation, United Stutes of

~l,ner~acu rxn~l Nvr~th Cncast Unified Air Quality Managen:~rat Dislr~tcl v. Blue Lake PoureY, LLC,

Case No. 3:16-cv-00961 JD. During the course of this litigation, 1 have interacted wzth the

DECLARATinN OF NANCY bCAM.OND IN SUPPORT OF UNITED ST,4,TES MOTION
F'OR ENTRY OF CONSENT DECREE, 3: ] 6-cv-00961-JD
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District's Air• Pollution Coz~hol Officer (APCQ), Brian Wilson, as the llistrict's age►at and have
obtained Iitig~tion direction from l~xI~1.

4. In addition to ~•epresentii~g the District, my la.w office has several other ~~ubti.c agency

clients, iilcludin~ the City Council of the City of Blae Lake for which T }nave served as its City
Attoiliey since 20Q8.

5. '~`he Ca.liforrua SCate Bar Rakes of Professional (:o~duct RY~Ie 3-310, Avoiding the
Representation nfAdverse InteNest.5, precludes an attorney from sin~.ultaneousl}~ representing

clients w~aose interests are potentially zdverse without ohtainxng t~~e inforn~ed written conse~~t of
each of the clients.

6. I dc~ n.at believe twat my simultaneous ~~e~i°escntation of tl~e Dist~•ict and the Caty of Blue
L~lce during the ~cndency of the Blue La1cc Power, LLC exifurcetncnt aciion cz~eates a puler-rtial
conflict of i~zterest.

7. The subject tx~atter jtuisdictiot~ anc~ autl-~~xity of the District and City of Blue Lake do not
overlap mid are therefore not adverse or potentially adverse to each other. The District is
statutorily rz~~uldated to itnplcmcnt and enfcr~ce federal, state and ]ucal sir quality laws, "~'he
subject matter oi'this litigAtion is compliance with federal Clean Air Act permitting prograi~as.
The City of Blue Lake, as a C~.lifox~iia general law eit~, has no authority to enforce the Clean Ai:
Act petxnxtting prograuns other than as a private citizen,

~. Coinmerits submitted to Department of Justice (DOT) About the Consent Dec~•ee
("Consent Decree") lodged with this Court on February 26, 2016 (ECF Docuzx~ent No. 2-1) assez-1
that the District has an interest in the itlip~sition of enhanced penalties against Blue Lake Power,
LLC while the City h~~ a~~ xxitei~est in limiting penalties against the company; a~ad, therefore, the
positions of the District's General Counsel and Blue Lake City Attorney inhcrentily conflict.

9. The penalty provisions in the Consent Decree vverc agreed to by the District; there is xio
other basis for identifying t ie District's inherent ~nalicial yr punitive interest in t~iis litigation.

The City Council of the City of Blue Lake 1~as taken no position in regard to penalty assess~Yaent
111 tI115 ~ltlg~t1011~ or to any matter concerning this litigation, either in support car opposed. Ncit

t ie I31ue Lake City Council nor and City re~~resent~3tive submitted a public comment about the

Consent Dccrcc.

2
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10. Nevertheless, in response to these public comt~ieiits, I provided inforniatxon to both tl~e
Go~vert,.zz~g Board of the Dxstcict and t ie City Council for the City of Blue Lake abouti the cont7ie~
of interest allegations and gave tZ~em each an opportunity to review whether tc~ retain
independent counsel or waive any ~~otential conflict of interest.

11. On Ap;rzl 14, 2416, the Govert~i~ig ~3oard of the District provided the informed written
consent for me to continue re~~resenting the Disixict on matters pertai.rung do Blue Lake Power,
l,LC and waived any potential conflict of interest.

12. Ott ox about Apri126, 201 h, the City Council far the City of Blue Lake chase to, grid did,
retain outside counsel to represent the City Council on all City of Bluc Lake ~nattcrs ~ertaxni.ng tc
R.lue Lake Power, LLC.

T declare uz~der penalty ofperjury ua~der tic laws of the State of Calif~x~~ia that t ie fc~re~oin~
is txuc and correct. Executed on 5~~~~ , 201 G at Arcata, Califoi-~~ia.

DA'T'ED: q~, 20 X ~i Nan~,y Diamond
COUNSEL, ~'OR
PLAZN'1'IFF, NORTH COAST UNIFIED A!R
QUALITY MAN.AG~MENT DIST~.ZICT

Si~~natu ---------------

DECLARATION OF NANC':Y DIAMOND IN SUPPORT QF ~1NITED STATES MOTION
FOR ENTRY OF CONSENT T~FCREE, 3:16-cv-00901-JT)

Case 3:16-cv-00961-JD   Document 46-9   Filed 09/22/16   Page 4 of 4


	Exhibit 1 - Revised Consent Decree
	Exhibit 2 - Redline of Initial Proposed CD
	Exhibit 3 - Public Comments Received on Initial CD
	Exhibit 4 - Response to Public Comments
	cover Ex 4
	RTC
	Comments_Chart_-_tmd_9_22_16

	Exhibit 5 - Declaration of Mark Sims
	Exhibit 6 - Declaration of  Shaun Burke
	Exhibit 7 - Declaration of  Laura Ebbert
	Exhibit 8 - Declaration of Brian Wilson
	Exhibit 9 - Declaration of Nancy Diamond



